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“Bomething which is done ‘suddenly’ and ‘in the heat of passion’
caused by provoceation is, as it were, something done automatically
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or impulstvely and at a time when there is & temporary suspension
of the reagen : an act so done iz not controlled or planned or pre-
conceived or deliberate’.
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O
("in the heat of passion ¢auszed by such provocation, without intent
to take life”), ‘
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*Iheir Lordships would iherefore accept the adjective used by
Digon, €. J., namely ‘premeditated® understanding that what is
thereby meant iz that the homicidal aet was the result of the pas-
slnnate impetus cauzed by the provocation..... and that it was oot
done pursuant to an ‘Intent’ to take life which wag either formed
previously to, or was formed independentily of, the provocation”.
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Mens Rea  yynRna  Herbert Mannheim ‘mbnn 9ny 1mby 9WRs sinn upwns

Jourrnal of Comparative nya ansx opnan) in German and English Law
: (100—101 .82 'y .17 T-,j JLegislation and International Law

e Therlegung in the crime of Mord (sec. 211 StGh).....

T according to the prevailing doctrine and practice, means the care- '
ful consideration of the arguments for and against the act. The
prevailing doctrice thus requires an appeal to the will — ‘if or not’,
and not an appeal to the intellect — ‘how’, which latter is’ concerned
only with the mannper of performing the action. Here aiso, then, it
is the element of will and not that of knowledge, which plays the
Qecisive rdle. Furthermore, the Uberlegung must be present at the
moment of the act; killiﬁg which is planned with, but executed with-
out Uberlung is only Totschlag, not Mord. This requifement, as
a matter of course, narrows very considerably the scope of sec. 211,
safeguarding from the penalty of death many cases which, from a
reasonahble standpoint, might deserve the maximum punishment.
To avoid the latter consequence, the Reichsgericht is accustomed
to emphasize that even a strong mental emotion at the moment of
the action does nof necessarily preclude Uberlegung. The most im-
portant thing, declares the Reichsgericht, is ‘whether the actor,
nevertheless, always exercised contrel over his thinking, his
volitions and his actions, ‘so that during the act itself he was not
driven solely, or at least predominantly, by his excitement and
sentiments, but was able to follow, and did, in fact, follow, reason-
able conceptions and considerations’.’
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“It seems to me that the French Code attaches far too much
Importance to premeditation in reference to the guilt of meurtre.
As much cruelty, as much indifference to the life of others, a dis-
position at least a.;s dangerous to society, probably even mare dan-
gerous, i3 shown by sudden as by premeditated murders. The fol-
lowing cases appéa.r to me to set this in a clear light. A., pass-
ing along the road, sees a boy sitting on a bridge over a deep
river and, out of mere wanton harbarity, pushes him into it and
so drowns him. A man makes advances to a girl who repels him.
He detiberately but instanily cuts her throgt. A man civilly asked
to pay a just debt pretends to get the money, loads a rifle and
blows cut his creditor’s brains. In none of these cases is there pre-
meditation unless the word is used in a sense as unnatural, as
‘aforethought’ in ‘malice aforethought’, but each represents even
more diabolieal cruelty and ferocity than that which is involyed in
murders premeditated in the natural sense of the word”, )
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e it -is extremely difficelt in most cases to discover In what
terms the actor deliberated or what was the relationship bhetween
deliberation and act”.
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“That would be murder committed which had been resolved
upon, and murder committed in cold blood. T do not think it could
be said that it was committed after preparation”.
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“n feadjm_ass and presence of mind..... in such a transaction
are Infamons,
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“Preparation nsed not nscessarily constst..... of -physical acts
onty — it may be compased partly of physical acis, partly of inten-
tion, and, further preparation. . ... could alsa he proved by acts
suhacq:ient ta the actual killing™.
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..... clause (¢) deals with purely material or physical require-
ments which must be proved independently of the mental require-
ments of the previoua clauses''.
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The Queen v. Instan; (1893), (201 ;

R. v. Bonoyman ; (1942), (21):

R. v. Watson ; (1959), (221 :
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“Though there was an interval of time ‘between the moment
when the appellant’s wife and the deceased went away and the
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moment when the appellant overtook them and then caused the
desth of the decegsed, a jury might well consider, and would be
entitled to consider, that the deceased’s whole conduct was such as
might ‘heat the blood’ te a proportionable degree of resentment
and keep it boiling to the moment of the fact”.
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“It is doubtful whether a long course of provocative conduct
cen found a suecessiul plea of provocation, unless there is olso
some final act of provecation which, olbeil becawse # follows on
the eartier provecation and iz the last straw, ociually provokes o
toss of contﬁ.‘r! ..... 4

People v. Barberi ; 1Pags papr=1r Rvim S ooangys soomn-nra Mt By om
) : {1896}, 149 N.¥. Rep. 256, 268, [27]:

"The condition of the defendant’s mind was not to be ascertained
solely from what took place in the =alpon at the time of the homi-
cide..... The nature of the quality of her act could not he fairly
judged by separating what took place within the space of a faw
minutes in the saloon from the frain of eventz which preceded it
and prew out of the relation of the parties, but upon full eonsidera-
tion of every fact and circumstance that could reazsonably be pre-
sumed to have influenced her mind™. '
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o, it ig of particular importance..... to take infto account
the instrument with which the homicide was effected, for to retort,
in the heat of passion induced by provoecation, by a simple blow,
is a very different thing from making use of a deadly instrument
like a concealed dagger. In short, the mode of resentment must
‘bear a reasonable relationship to the provocation if the offence is
to be reduced to manslaughter”.

tR. v. Duify ; (1948), 1 All ER. 932, 933, (24) ,71¥2 1°227 09100 27 1

“Fists must be answered with fists, but not with a deadly
weapon, and that is a factor you have to bear in mind when you
are considering the guestion of provocation”.
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: Howard=y Morris pvombin 0umEs (142 7y Studies in Criminal Law D9pon

“The situations which the law regards ag techmically provocative
are those ip which, although the accused’s lethal action iz to bhe
condemned as felonious, he yet acted under stress whichk might
move &il average man, placed 28 he wag, to exireme rage We
mitizate guilt and punishment, becanse of an appreciation of the
weaknegs of human nature, in situations where the threat of a con-
viction for murder seems unlikely to deter any more than the
threat of a conviction for manslaughter, and hecause it would be
gontrary to the popular sense of justice to convict and punish for
murder',

:(128 1yy Crtminal Law and Punishment 19502 Fitzgerald Zmybum ans 131

“The coneession afforded by the defence of provecation must ob-
viousty be confined to such loss of control as one might repsorably
~expect from anyone In the accused's position. Without sueh an obe
jective standard the result would be to allow hot-tempered people
easily provoked by trifles to defend themselves on the grounds of
provocation ; and this would be to set a premium on hot temper™.
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“While it is true, it is also beside the point, that most men do
not kil on even the gravest provocation; the point is that the
more strongly they would be moved to kill by circumstances of the
sort which provoked the actor to the homicidal aect, and the more
dificulty they would experience in resisting the impulse to which
he yielded, the less does his succumbing serve to differentiate his
character from theirs. But the slighter the provocation, the more
basis there is for aseribing the actor's act to an extraordinary sus-
ceptibility to Intense passion, te an unusual deficiency in those
other desires which counteract in most men the desires which im-
pel them to homicidal ﬁcts, or to an extraordinary weakhness of
reason and consequent inability te bring such desires into play”.
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..... circumstances which induce a desire for revemge are in-
consistent with provocation, since a conscious formulation of a de-
sire for revenge means that a person has had time to think, fo re-
flect, and that would negative sudden temporary loss of self-con-
trol which if of the essence of provocation.’”
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“This epproach cannot be justified if the only important element
iz provocation is loss of control, for then the rclution of retaliation
to provocation would be important only as a guilde to credibility —
a jury would be unlikely to belleve that a slap on the face sa pro-
voked the accused that he could oot astop himself cleaving the vie-
tim’'s head with a hatchet. But if loss of control is what matters,
and they do belleve the unlikely story, they should then he able
to sustain the plea™.
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e the frivial nature of the provocation offered, or the un-
expectedness of the accused’s loss of conirol, may help the jury to
disbelieve his story.....)”
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R no difficulty is experienced ip dealing with cases in which
deliberation itself results in the intensification of passion, as it may
when the enormity of an injury done the sctor or the value of an
end to be served by a homicidal act becomes apparent only after
thought™.

AWIPET MOTRY RN OITRYYY Dorantabtea YT LMY uwh W @)
SEIRM DK STURSAWS NAnT by Lot b yinm e X3 TN o
07 712 AppT OAY ARTPY LSTTINN TN —1T oAU S1 j2ina xR oAk oy Sw
SRR AR M0 19°BYTANY AT TR DR -— 151337 102 Smyeh mban mang
ROW 0371 ,99I5R0 Bw vhnnwy TINS Xanb 1o 9y Svies weswn x5 R myn
JUT DR T weban Anas TeRen Wb DI L $INIn

LMK DTTER AReRem Dpnh TR maan THTT IR Y LRI DR AR STor

DR OBNon YN, 79 90K 0K W NI IR DR LOvEND. TYaYRT YU ina ey
bR OATIVT DOTAN DONDH SN XEI TR ontnRY TRy iy N5 T aER
TERT STYER PR ATY MY AT M DR T3 0 A% ooy apynd tayn
WM AR XN — Duhhpun Nagy upehy Anbip % MTY (80 ‘Y) 4nan My
SyNYRAR MR Tpea NY DK Spynb ayn DR TIES DR P, MuMBAY — 79
MO LTIVAT DK PR U 1D THONA TR BD oD Mmoo sieynd o
% WAME CTIOS0A DUTMSON AR MR T2IAT TURD JTER WP NIN0 a9

IRSYNHen TR PR3 D SPTORDE. 584



bt RIT 27 DRIIK DY 396769 DU -

(018 xt

LaTR T O AThen N, 1M1 AR KD ATED IMR SOYTY SNmohT ganw
THIMRT 5T 5y 10 T 7y W KY KW OIXK M0 D3 LIPNEhA M 1asma s i
' Juxy

UPHA JIPYAT T WIWHD TR TAIT D mET FAEEn Pe ook tnov T (5)
WM WIVAL, D MR KWT 210 PRpANT OOTFIRTD TR TERR meyin
ANAZY W TEMMANY OUTRCIAND IWTRT PNYRT wEn DK TS 2Um Lt

=R PUMUT T MM OV RV RNt Eow ay 1Y e LDmewRTIM N cuTRT

I TInn wowR ROAT OTH AR By owms o maad T s pesta by 4 rr‘;
SEYT ATYET Sy IR 0Am ANmT PR OJERD et Bw 1T 9y noden nons
Jqomaneh Jepun ot o A 5y 03 REA K1 SnTenvns b A areah
JITORIN RPN LT3 TNDASNM 13IERY MR Noh jee TThY maRn Aun AR
DN YUYy IRTHRT NNETa MRS Y WTINEn Soovhasn voyn ypa by
sob SEtbrT IMINTINT YY AMSD MYAN OTR CSANVAY M NuNE - RWY opns
ST URES IR CTYITE OO DR L2t e T W R Sesn ovesn b
D AEND RLTT SRDRAT CTCSY YIBI THEY AR RT WOWRT D MY AR 1
g5 TnRn o T AR MPaR 380 WR RN STt 2% oI ARP eRAvAd.
=M AT MR DMpan D0 .09 LO1RE 1D 0 DT R ART ABLPa IR 1D BN
4279 OYEn ST IS TP TETH TEX LK INTOTIA QSRR W2 Mt ex
Ry T L TEep Yo ovew wee b waba oAy va mant uthy o ox N
Cmgy omebE TIRYD YIS TR BRI BT 1a%na rn Y A vThy potne e e m

11[1‘0 TIZ 2B RS 1 TR T ST Tobe = Bpn TV WITERIR YT OIR O LD
tHolmes v, DP.P.; {1946), A.C. 538, 601, [25’ "'r;y

e one can imagine in these days at any rate, words of a vile
charecter which might be calenlated to deprive a reasonable man of |
hig customary self-eontrel even more then would an act of physical
viglence. But, on the other hand, as society advances, it ought to
call for a higher measure of self-confrol in all cases’.
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(some final act of provocation which, albeit because it follows
¢n the earlier provocation and is the last straw, aetually provokes
a loss of control). '
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“.....it is not sufficient that it should merely provide an ocea-
sfon for A to exact revenge for the deceased’s prior provocation™.
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“Thi=s case goes much further than any other case cited, or any
which we have found, but is still clearly distinguished from the case
here, Tha final act of provocation was sufficient in itaelf to cons-

" titute mitigation and proceeded directly from the deceased. It was
a new provocation for the first time commilted, not a mere remin-

der by the words or acts of others of an old provocation loﬁg
condoned”.
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