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œ	Øæœ��
ł��œ�œÆææ����ØÆŁœłÆ�œØ�łZ�œ�Ø��ªœØZ����
��œ
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ł��œ���ªœ-�ł��œø���ªØ���Fœ���Ø������ÆłœØœø��œ��ÆØ�
��ªØ���ÆØ���
ł�.���ªœ-�ÆŁ�ø���ªØ���ª��łŁØœ,
��Ø��ÆæØæ
�ªłØøœ�����œ���
ł�.œ	Øæ�œ	Ø��æ�	Ø�œ����Æ�ªØ��ZÆ��œ���	��ØŁØ
Æ�����œ�����ÆłœØœZ	œł�����Æ�ŁÆ�,ø������Æ�Łł��-�ªØ�œØøÆ�
Øø�Øł�œ�������łØ����ÆØ���œ�ł�œ��łºØœ���º��Ø���ł̃Ø��æłØ,��Ø�
����œ�º�Æº�.�	Ø��Ææ,�	œł�����ÆŁÆ���Ø�
������œ�ø��ªØ��Z
���	��ØŁØøØ����Fæº����łª�,ØÆŁØ�ÆØŁ����Ø�A�����Ø�øØ	�Ł��ø�
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º�,�Øø�æº��œ�æªł��ØÆ�łØ��œÆŁ�����ÆłØ�Æ�ªØ���æº�ÆºŒ�œ��øŒ
�Ø�œ�ø��	œł�����Æ�ŁÆ�.�����œłœ�œ�œº�Øœø���œ��ªØ���ºØ���
��Æł���
ł�Øœ,���ØÆ�ºø��ø�Æ	�Ø��ªØ��ÆÆ��������œ��Æœ�����
��
º�Ø�œ��
ł�Ø�ø��.

�	Ø�’����)��F���œł�øØœ�ø���æº�����ØÆł�Øœ(,��Æ�ŁÆ����
��ÆøÆ�Æ�Ø-��ª�øAØ�,��	øF��œÆ��F�.
����Æ�ÆłœØøF�Æ�º��ø�
ºØÆ�ª�
º�Ø�œ�ŁÆ�Ø�œ�ø�Øł���Ø��9.�Æ�Ø��œ��łłœ�ø��øœ�ØªF����
��ªØ�ø��ØºÆª��œ����ŁÆ�Ø�Ø�æ��	���Æ
º�Ø�œ�ŁÆ�Ø�œø����łØ�.
º��-º�,Æ�æØÆ�œø��	łœ����ŁÆ�Ø�Ø���æªøØ	�ŁØ��æº��	œł��
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º�œ����Ø��	����œ����ŁÆ�Ø.º���ł,���ØŁØ��Ø�ø��ø�Ł��
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ł�Ø���Ø���œ�Æ�Łł�øØø��ł��

º�Ø�œØ��.�	�����Æ��ÆæØæ����ØÆ�œ��Ø�œ.�Ø�æØ�ÆØ���
ł�Ø��ø�Ł��
�Æ�ææØ�������.�
ł�łø�Ø�	�����ª�ø�Ł��łº�øłF�œ	�Ø��
���œØœÆ
º�Ø�œ�ŁÆ�Ø�œ���łØ����æ�º�œø�Øœ���ø�Ł����-ØªØ��
ł�Ø�,
ø�łØ��ø�º
�ø��ø�Ł����A��	łœ����,��º���������Æł�łø�Øœ
��æ�ØŒø�Ł����ł.

��Øøœ�ø�������œ�łœ����ø�	Ø��	łœ������łłœ��łØ��	øł�œ
ø���	º����ªœ.�ª�œØ,Øø�ł���œœ�łœ�����º��æœÆØ�æØ��ªªF�.
º���ł,ºø�ø�	łœ����ø��ø�Ł��º�	Ø��
ł�Ø���ªØ��œø�Ø�œ
���ØŁØ�Ø�œø�ø�Ł��
���œø�Ø�œØ���,ºŒ���	łœ�����ø���
ł�
º�	Ø�ø�Ł����ªØ��œø�Ø�œ���ØŁØ�Ø�œø����ª��
ł��œø������,
��Ø����øØŒ��	øł����Ø�œ�ÆłÆ�Ø��.�	łœ�
º�œ�ÆæØæØœÆØ�œłø�
��
ł�Ø�Æ�ªØ�œ�Z�
º�œ��F�Z�Ø�	�Ø��ø�Æœ	�ª�ø�Ł��,�øł
���łº���łºªØ�ø��ł��
º�Ø�œ��
ł�Ø�,ÆØ�Ø��º��Æ��
º�œ��F�.
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9�’����FPSM\F[RKKFTNFPP[NFPEKRK64Z97)Ø�æ���ł�œł��1959(.

10���
ł�Ø�łØÆCTKG\CVKNGSGVKF[NFPGSZºłŒÆ215Z255)��ª�ł�ø�F�2008(.



�øAØ��.Æœ��Ø�º�����Ø���æº�����ł���œ��ªø�ł��æ,11øÆæØæ����
�ł�����ÆŁØ��œ�łÆ�
º�Ø�œ�ÆæØæØ�œ.�
º�œ��F���ÆØŁ����Ø�
º�œ
ÆæØæØœ,��Øø�	ł
º�œ
���œłœ�œ�������ÆłœØœ,���Fœº�ø���F�øÆ
�
ł�ł�Ø���Ø.�	łœ��œ�����ªœ�	Øł��æł���Łłœ����
Øł�œ
�ª��łŁØ���æ�������ª��œØ�.	�Ø��ÆÆŁ�����
ł�Ø��������œØ�øÆ
	�Ø��ø�Łłœ����
Øł�œ�ª��łŁØ���æ���œØ�;��	ŒZ
�	�Ø��Æ�łŒ
�ÆæØæØÆØ�œłø��Ø����ª��ª��łŁØ�����Z��F�!

�’��æŁØ��łŁ�Ø������ª�	Ø��æ�	Ø��Øª��Ø�ø�æ�Æø���œ-�Øæ�ªø�
�
ł��œ:�Ø����
ł��Ł�Æ?ºØ�ª��Ø���œ���?�����Æ����œ�łÆ�œø�
��ªØ��Æ�Øł�œ�ø���
ł�?12��Øł�œ����ªœÆÆæØæ�œ��łØ�ø��Ø��Ø�
�
º�œø�º��
ł���ø�œºł����º���ª����Ø��	���Æ��ł.º���ł,��Łł�œ
�ÆæØæØ�œø����ø�����������Øł�œø���
ł�Ø�������	�Ø��Æ��.
��Ø
�Øø��Ø�Ø��ØæŁØœ,øº���ªØ���Ø���œ�łÆœÆ�F�	łŁ,����ÆŁØ���æ�łœ
øÆ���łØ���Ø	���Æ	łŁ.�ø����Ø��	�Ø�Ø��	�Ø��œ����ªØ������
)	Ø
Ø�œ,º�º�Ø�œ,ł�øØ�œ�º��Ø(��œØ��Ø������	�Ø��)��º���œ��Øæ�ł�ł�ø
��łÆªØ�Æª(.�Ø�����œø����ªØ����æ�ł	�Ø��	Ø
ØœÆ�
ł�Ø�.Æ�Æł�
ª��łŁØœ��ŁF�œ����º��	��œ��Ø�ø��æłØ���øØ��ł�ø,���º��Ø�œł
��Ø�øÆ���Æ���	�Ø��ł�ÆØ�œł.º���ł,º�øłØø�ª��œº�ø�Ø��
��
�	�Ø��,Ø�Ø��Ø�œł�łø�Ø�œ��º���œ��Øæ�ł,ºØ�
�œ�łÆ�œ�Æ�Øł�œ�	łŁ
�Ø���œ�Œ�Łł����ÆØ��œ�Øł�œ�,���ºªØ��ÆŁØ��œ��æ�łœøÆ��F�º�
ø�ł�	łŁØ�.��Æ�œ�Øł�œ�ø����ø�Æ�ł�
��Ø��Œœ������AØœ13.

���ºØº�,�	Øº��ª��œ,��́�̈ª�ø��F��
ł�Ø�Ææº����øØœZ�ª����,
Æ�����œ	���œŁł�łZ�Ø���ø��æ�łøØø�œœ��Ø��œ�ªØ�.Øœł��
�,
�º��œ��łØ�œø�
ºłœØ����ºØ��ø�º
�,�øł���Øª�œ��Æł���
ł�Øœ
º���Ææº��Ø��Øœ,�����ø�ø����ª�������ÆłœØœøØ�ł���
ł�Ø�,��º�
��Fœº�ø���ø�����
ł�.�
ł�ł�Ø���Ø��Ø��Øª�œ�Æ���ø��Ææº�œ
�F�Zæº���øł�Łł�ł,œ��ºØ���æF�Ø�����Ø�.
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11JOHN RAWLS, POLITICAL LIBERALISM 11-15, 22-40 (1993).��Øł����łº
Ø
Æœ��łØ�ø�ł��æ����ł�����Ø��œ.��Æł��łØº���Ø�œ�æ�łœ����œø�øØœ��-	����.
��ª��æÆØł���
�ø�ºÆª�œ���Ł����Ø�ø����ł���º��øœ�	�����Ø��łÆœ��Ø�
ø�����ł�æºØ����.

12�’��æŁØ��łŁ�Ø�TNFIKZG\133Z137,174Z214)�łØ�)����(æØ����œł��1946(.

13ø�,Æ��’174Z.214



º���ł,���ªœ-�ł��œø���ªØ��,��
ł��œ�Ø���Ø������ÆłœØœ
ø��œ��ÆØ���ªØ���ÆØ���
ł�.���ªœ-�ÆŁ�ø���ªØ���ª��łŁØœ,
�
�ÆæØæ�ªłØøœ�����œ���
ł�.Ø����	��ø��
ł��œ��F�œ���ø��œ
�
Ø���Ø��ªœøÆØ��ª��ÆØ��ªØ��,�œ�øł��
ÆØ�œłÆØ�Ø��,ø�œÆŁ�
ÆºŒø��
ł�
º�Ø������
º�Ø�œø��ªØ�����Ø�����ØÆÆ�������Æ�œ
ø�Ø��ŁØ��14.���º����Ø�Æ�œ��Æœ������œø���
ł���ªØ�œ��º�
º�œ�
���Æœ�ø���ªØ������Ø������15.

��
ł��œØ��łœøł�ø	ŁØ��øŒÆØ��ª��ÆØ��ªØ�œ�.�øł
�Øø�øØÆ�œ
Æœ���Ø�ø	Ł�ł�ÆØ�Z���Æ�Ø�œ��ø	Ł�ÆØ�-����Ø����Æ�Ø�œ��ø	Ł
��ªØ�œØ.ØøÆ�
ł��œºªØ��ŁØ���Æ�œ����ªØ��ÆØ�æØ���ıø��.�Æ�Ø�œ
��
ł�����,ØøÆ�ºªØ�Øœ���
º�Ø�œ,����Ø��º���œ,��ŁØ���Ø���Æ�œ
���ºØłÆ�æØ��œ�Æ��F�Ø�ø��Ø����e��Ø�.��
ł��œø�ł��
º�œ��Æ��,
�Øº��œ�º��Æ�øł�œ�ØÆ�łØ�œø���œ,�æ�º�œÆœØ-��ø	Ł,���F�Ø�æ�ł�
����F�Ø�łÆØ����e��Ø���æ	Ø�.�
ł��œ�	�œÆœ�º������œ,��Ø�	ł�ø�
Æœ���Ø��ªØ������ı��16.º���ł,��œ-��Øª���łº
Øœ����œ�
º�œ
��
ł��œ�Ø�øł��øØø���ª���ªØ��,ø�œÆŁ�Æ�ØłÆ�Ø�œ����
���łØ���łº
Ø,Æ�����œ����Æ�º���œ���øœ�ÆÆ�ł��F�17.œ��łœ�œ�

º�Ø�œ�
º��Ø�œ�	øł�º	�œ���
ł���ªØ���ª��łŁØœ�����œ.�Æ�Ø�œ
�	łŁ,�æªł
�	�œł�œ��œ�Æ�Ø�œ��ª���œÆØ�œłø���æ�łœ���ªł�Øœ:
Æł��ø�ª�ØÆ��
ł��œZÆØ�ø������ª�œ�º��ÆØ�ø���ØÆ���œ���-ØªØ
�œ�
ł��œZø��œ
��œ�ºÆł�Ø��ø��Ø�Æ����œ.

ÆØæ�æ�ø��
º�œ��
ł��œ�œ�ªœÆøœØ
Ø�œ�ØłØ�œ:
Øœ��Æł�
Øœ
��A����œØª.º�øł��
ł��œ�Æ�ææœ��
Øœ��Æł,�Ø��ª�Øø��œ�ł�Ø��
�����Ø���øÆŁØºÆæØæ��ÆłeœÆ�ªØ��.�ł�Ø�������Ø�Æ�ææ��ºŒ

220

�������ł�æ��
�Ø�ø	ŁŁ
Zœø	"ª

14ł�����F�
��œ��ªłœ��
ł��œÆ	æ-�ªØ�ø�ÆØœ-�ªØ��ÆØ�-����ØÆ���Z
Liechtenstein v. Guatemala, 1955 I.C.J. 4, 23 (Apr. 6))����:��F�Nottebohm(:

‘‘According to the practice of States, to arbitral and judicial decisions and to the

opinions of writers, nationality is a legal bond having as its basis a social fact of

attachment, a genuine connection of existence, interests and sentiments, together

with the existence of reciprocal rights and duties’’.

15�����ł�ÆØ�øŁF�FP[VJFYGRSJKJGXKGRK[NPEKR\K[ZBNºłŒÆ671)��ª�ł�łÆØ�Øœ
1991(.

16Æ�"ı83/754ZRYKQR’[ZFVRKO,	"ª��)4(113,117)1984(.

17Ø	�
Ø�Æłøı"��
ł��œ:��Ø���œ�Ø�?"PIYZKP[VJŁ
55,59)2000(.



ø�ØæŁ�łØ��ø�œ	œ,ø	���Øª�,œłÆ�œ���ØœØ���ªœ��AØ�ÆæØæ�øłÆØ�
���øØ�.�	Ø�Øø�
�,ł�ª�øØø��øł�����Æø��Ø�œ�����ø���øØ�
ø�AØ�ª�œ��ØæŁ�łØ�,��øł�Ø���-	ØœłÆ�œ�ªœ�ø�œ	Ø���������
øØ��ł�,
º�Ø��Ø�œ�Æł���,ª�F��,�
ł�Æ�ªØ��18.Æø�œ	�œ��ÆłºÆæØæ
���Fœ�
ł��œØøºªØ��
œ��ø�œø��øœFº�œ,��ª�œ,æ��ØªłØ�œ������œ
��ªØ��19.

����œ
�œ,Øø�ªØ��œøÆ�����œ�
ł��œ�Ø���Æ�ææœ��øłØ�ø�
ø�œ	�œ��ł�.Æ�ªØ��œ������º�eœø���ÆłØ�Æ�ªØ����Ø�œ��-	Ø�ł���œ
���ªłØ�øÆ���FæªØ�,��øł�����Ø�ÆªłŒ-º��Æ���,�Ø��ÆæØæ
��
ł��œ.�������Ø�ø�F����ł��ł���œ������œøœØœ��F�A���œØª
ł��F�.��ªØ���œÆ�Ø��ÆłØ�ø��º�Ø�����ªłØø�œÆ���œ�ł�øø���ª�
��	øł��ªØ����œF�����ø�œ�Łł�œØ�.

Ø���ø��łºØÆ��łº
Ø��ø�œ��øœØ�
Ø�œ���ªłØøœ������œ.º��Æ�
	�Ł��Ø��Øø��
ł��œ�FÆ��Ø�œ������ªØ��Æ�œº��œ���ºøAØœ.������œ
�Ø����œ�ªłºØ�øÆ�øœØ�
Ø�œ�	�ø�œ,��Ø�øœ���œ�œ�Æ���Ø	�ø�
�
º�œ��
ł��œ:"Ø��
�Æ�œØæÆØł����œ�
ł��œ���ø��ł���
ł��œø�
��øØ�ø�æº�Ø��œØ����ªØ���ÆØœ�����ı.��øØ�ø�ÆøØ��	���
ÆÆØŁ�����ªØ����Æ�Æ���ÆæØæØø��øŁłd,�Ø��Øº��Ø���Ø�œ�
ł�Ø���
����ø�łØ����º��æFœ�ł�Æø��Æ
Øœ�ÆłÆł�ł���
�"20.

�º��ł�,��æł�����œ�Ø���æØÆ��Ø�Øª�øÆ�Ø���Øœ��ø����
ł��œ,��
������æØÆ���łº
Øœ�ø�Ø�œ�.ºŒ,Øø�æÆ�łØ�ºØ�Øœ�����ª��ø��ø
æØÆ�œ���ªØ�œø�Ø�œ�
ł��œ:�����œ,��Øø��æªł�ØÆ�łØ21.�����ª�œØ,
��æł�����œ�	�Æ��Æ��œøœØ�æØÆ�œ���æ	�œ�ø�Ø�œ�
ł��œ.Æ���ł
�
�����æØ�Æ��æł�����œø��
ł���ªØ�œ��Æ���ØªØÆØŁ�ØÆ�Æł�œ�Æ�ł���
Łł�ł��ÆæØ����ł���º
�Æ������	���ø�	Ø���Ø���ª�
ł�Ø��	Ø��	ø�.
	�Ø��œ�
���A�æº���æªł��ØÆ�łØ��ÆŁ�����
ł�Ø�Æº��.º��-º�,Øø
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18Thomas M. Franck, Clan and Superclan: Loyalty, Identity and Community in

Law and Practice, 90 AM. J. INT’L L. 359, 362 (1996).ª�����œ��ªØ��œø�ÆŁ��œ
�œ
Øœ��ÆłÆ��Ø��
ł��œø���Fª�������Æ	łÆ.

19WILLIAM A. BARBIERI, JR., ETHICS IN CITIZENSHIP: IMMIGRATION AND GROUP

RIGHTS IN GERMANY 91 (1998).

20
Ø�Æłøı,��Ø��"ø17,Æ��’.74

21T. Alexander Aleinikoff, Theories of Loss of Citizenship, 84 MICH. L. REV.
1471, 1473-1475 (1986).



Æø�Ø�œ�
ł��œ��ø������Ø��Øø�,øº��Ø�æØÆ��œœ���Ø���œ�
º�Ø�œ
��
ł������œ��ªØ����Ø��Æ
��ø����	ł�œ�
º�œ��F�ø���
ł�Ø�
���łØ�Æ�ªØ�œ�.�º�Æ���ł
��œ�ªÆ�����œºÆæØæ��łº
Ø��œ��
ł��œ
�ºł�Ø������ªØ�œø�Ø�œ�.

ł�Ø��ºØ��-	Ø�œ��łØ�œ�	Ø��æ�	Ø�œ�ø���œ,�
º�œ��
ł��œ�Ø��
º�œ
����Łœ.�Ø��Ø��Øº�����øœł������æØÆ�œøÆ����
ł��Ø�������œ
��Æœ���ØłØœº�	Ø��ªØ���º�	Ø�ÆłØ�Z��Æœ������œ.��Ø���
º�łºØ
�
ł��œ�Ø��
º�œ�ø��ª�º�	Ø�ªØ�œ�,����ø�ø���łºœ�Ø�æØ���
�ªØ�œ����ø�ł��ÆłØ�Æœ�º�22.�º�œ�Ø�
�Ł��œ�æÆ�łø�
ł��œ�Ø�
º�œ
����Łœø�Ø���Øœ�œ�ÆØŁ�����ÆAØœ�łA���ŁłØø���
ł�����23.

º���ł,��Øø�œ�	Ø��æ�	Ø�œ�Æææ�œ���ø��œ�
º�œ��
ł��œ��œ��łØ�
ø��æº��ÆØ���ªØ���ÆØ���
ł�Ø�����œ��łØ�ø���
�ÆØ���
ł�Ø��ÆØ�
����.��æº������
���	łØ�º�øł��
ł��ÆŁ���æł�����œ,��œł�	�
��	ł�
��Ø��øÆ�:��œ�����œøØÆ���-	Ø���
�,łØ,�œ�
ł��œ�24.

Ł����	øłØœ�Ø�ø�Ø��ªÆł��ø�Ø�œ�
ł��œøº��
ł��œ�Ø��łºØÆ
Æ
��œ�ø��ª�25.ø�Ø�œ�
ł��œ�ø��ª��Ø�	�Ø��ø�Æ���Ø)self(ø��,
��º��Ø��Ø���ØŁØ�Øœ26.�ª�œØ,�Ø�ÆŁ���
���ø.�����æØ�Æø�Ø�œ
�
ł��œ��ł���ªł�����œø��	łŁ��ªØ�œ��Æ�Øłœ��	�����ª�ÆªłŒø�
Łł�ł.ÆºŒ���Æ�ł���ø���ºłØ
��������ªØ�œ���
ł�Ø�.�º�ø�Ø�œ
�
ł��œ���œ�A�	�Ø��Æ���Øø��,ø�łØ���������ª�łºØÆ
�Æ
��œ�,���
�Ø��������,�Æ��øØ�����ÆŁ��œł��������Ø	�Æ�łºØÆ��łZÆŁł�ł27.
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22David A. Martin, Due Process and Membership in the National Community:

Political Asylum and Beyond, 44 U. PITT. L. REV. 165, 190-208 (1983).

23���Øø�œ�ł���œÆ
º�œ��
ł��œ
º�œ����Łœ,ł��ªØ��Æ	ł2��ª�œ�
º�œ��
ł��œ
Æ�ł��œ-�ÆłØœ;Aleinikoff,��Ø��"ø21,Æ��’.1488

24ø�,Æ��’1471,1473Z1475�-.1493

25ºØª��,
��œ�Ø��º���ø��łºØÆØ�øÆ�����œ���ª���ªØł�œ����.�łºØÆØ����
���Ø��ø�Øæ��Ø�:æ����ª����łºØÆØ�ø�
��œ�øFºØ��	łŁ��Øªœ�,��æ�����ł���
�łºØÆØ��łºøØ���Øœ�Ø��øØ��Ø,ÆØ�Ø����
ł��œ.º�	łŁÆ��ł��ª�Øø�łºØÆØ���łØ�
Æ
��œ�.ł�����F�
�Ø�Æøı�ø’�łØ��NYSKYGQECKZ:BHZIG\,ICZF,PEKRF)1989(.

26‘‘Its citizenry is the country, and the country is its citizenry.’’ Justice Black in

Afroyim v. Rusk, 387 U.S. 253, 268 (1967).

27ł����"�17/8277HKGER’[ZFVRKO,	æ’49�	æ-�ªØ�ø���øØ���Ø�œ)�Æ�21.7.2022(:
"��ø�...øØøÆ��ø���	ł�ø���Æœ�����Ø���ª��
ł�...Øº��...��Øœ	æº�Ø�ªØ�Ø�



.1FBO[NKN\BHZIG\FKBSRYXKFVNKNK\?

�����æºØ��ÆØ��œ�����Øø�ø�Ø�œ�
ł��œ��	��œ���ª�
ł�Ø�
Łł�łØæŁØ�,Øø�Æ����œ��	Ø�ø�����Ø
�,ºªØ�Æ���œæ�����ØŒøÆ�
���Ø�	��.�ª�œØ,�ª�ÆłÆ����Ø���øØ�����Æ��Æ�Øæ�ª��Ø�œØ�Øæ�ª
�łœ�œØ.æØA��º���ø��FÆ��œ����ł	����łŒ����øØ�øÆæ�º�œ�ø�ÆØœ-
�ø	Ł��
�łÆæØ�����ØŒ��ø	ŁØ�	�Ø�Ø.�æØA�
�Øø�	�œ�ø�Æ�,øº�º�
��ªø�Ø�œ�
ł��œ�Ø�������ø	Ł�	�Ø�Ø�����ªØ����ø�Z����Ø
ø�œØª���Øø�������
ł��œ�Z��œ��ł�Æ�œ��œØ�œ�ÆŁ����œø���ªØ�
��Æ�æ�łœ��ø	Ł�	�Ø�Ø.

Æ�ł��œ-�ÆłØœ�����ł��œÆø�Ø�œ�
ł��œ����Ø���ø	Ł��
ł�Ø,���
�	�Ø�Ø28.	ł�	’ChehŁ���œºØØø��ØºØ���æe��Ø�º��ØºØ��
ł�F��ŒØø
��œF�æ��Ø��º����ØºØ�	�Ø�F���Z

‘‘...the punishment imposed so dramatically expresses

societal disapproval that its imposition only can be

legitimated through the ceremony of a criminal conviction.

These punishments are those that actually separate a person

from civilized society and label her as not worthy of being a

member of the group.’’
29

ÆØ����ØºØ�ø���Ø����Æ��
���F�œCheh�œ���ØŒø�ø�Ø�œ�
ł��œ30.
�ÆØ�łœ����Øø��ł���Æø�Ø�œ�
ł��œœł�	����ø	Ł��
ł�Ø,���
æ��Ø����ø	Ł�	�Ø�Ø,ł�A�ŁØœ�ø�Ø�œ�
ł��œ��ł����łØ�,�����
��
ł�Ø���Øª�.�º�Æ	łøœMendoza-Martinez���ØŁÆØœ-��ø	ŁºØ�Ø�
�ø����œ�
ł��œ�ø��F���łØ�Øº�øł������	øłø�Ø�œ�
ł��œ���
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��Øœ��øł��ª�ÆØ���
ł���ªØ����ł�ø���łÆØ���ÆØ��ªØ�œ�.�æØÆ�œº���
��łØº�œ�æłÆł�ł���ª�ªøØÆŁ��œ����œ�ø���Øœ���ł�.�º������œ�œº�Øœ
����łœØœ��ø�Ø��’ø	���Ø�Ø��ł��Ø��Ø���œ����.�Ø����ł��Ø�Æ�����œ��,��Ø����
�FÆØ���ø����������Æœ���œø���Ø����Æł�œÆ�ªØ�œ��’...".

28John Francis Stephens, Note, The Denaturalization and Extradition of Ivan the

Terrible, 26 RUTGERS L.J. 821, 834 (1995).

29Mary M. Cheh, Constitutional Limits on Using Civil Remedies to Achieve Criminal

LawObjectives:Understanding andTranscending theCriminal-Civil LawDistinction,

42 HASTINGS L.J. 1325, 1363 (1991).

30ø�.



	�Ø�ØÆ���œ��Œ���ØŒøÆ�æ�łœ���
ł��œ�ø��œ�Ø����ØŒł��Ø����ª
Æ���œ-��Øª����œØ�œø���œ�ł��œ-�ÆłØœ31.

Æ	łøœTrop�	æ�Æ��	��ł��Ø�����Øø�ø�Ø�œ�
ł��œ��-ØªØ
���ø�,��Æ�ºØZ

‘‘...citizenship is not subject to the general powers of the

National Government, and therefore cannot be divested in

the exercise of those powers.’’
32

�Ł��œ���ø�,�Ø��ª�ÆłÆ��	�Ø�Øøº��Æ�Ø��Łº�Øœ����Ø���æe��
º�����ø	Ł�	�Ø�Ø.��ºŒ��ØÆÆØœ-��ø	ŁÆ���ł�:

‘‘How simple would be the tasks of constitutional adjudica-

tion and of law generally if specific problems could be solved

by inspection of the labels pasted on them! Manifestly, the

issue of whether Section 401(g) is a penal law cannot be thus

determined.’’
33

�Ø�æ	ø���Ø��øł�æA�œÆ��	��	�łø���øº���øø�Ø��	�Ø�Ø�Ø��
�ø���œ��	Ø�����œØ��ŁÆ�Øø�����ø34.ÆØœ-��ø	Ł�Æ��œ��	Ø�ø�
����ø�	Øœº�Øœ��Ø�35.º�øł�œº�Øœ�Ø���łœØ������Øø�œ���ø���
��ø��,�æ��Ø��Ø�	�Ø�Øœ36.������øø�ø�Ø�œ�
ł��œ��łÆØœ-��ø	Ł
Æ��	�ø�Ø���øœ���ø�Ø	�Ø�:
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MYvIw.

82"�º�æœ�Øøł�Æł�Æø�10-94��øØ�	øłø�Ø�œ���ª��Øł�øø�	�æŁØ�Ø�"TEBNF
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ł��Æ�"ı80/656BCGZGPKR’[ZFCZKBG\,	"ª��)3(185)1981(.

84��"�HKGE,��Ø��"ø.27

85º	Øø�F��ø�	Ł��ØœÆÆ�"ı17/2293DZSDFZR’MRS\,	æ’6�	æ-ªØ��)�Æ�23.4.2020(,
"�œ�Œ�����Ø�Æ�œØ�ØªœØø�ŁÆ������Øœ���ØœØ��
��œ�œ�œº�Øœ�Æ�œØł��Ø�".

86�łº
�ª���,��Ø��"ø.73

87æ’8)2(Z)3(�����ÆªÆł���������ªø���æł�
ł��œ,��Ø��"ø.45



�œ��Øæ�ł���ºłøÆæ�Ø�8)1(º�øłÆ��ø���ªØ��Æ��Ø��Øæ�łØ�Æ����
��œ����Ø�œº����	łœ����Ø���œÆŁ�œÆÆ�œœ����Ø���ªØ����łœœ�Œ
�œ����œ��Øæ�ł�	�łø,�œ����œ�	���œø�œÆ�Ø�ŁłæØ���Ø��F�ø�
��ªØ��,øÆ��������ł�łø�Øœ�������œ��ªØ����łœ���œ�ł�Ø��ª�Øœ
����Ł�����Ø�œ������ªØ��.�ºŒ����ºØÆ�����Ø��Øæ�ł����Ł���œØł
�ª�����ªØ��,����Łłœ�ł������œ�œ�	��ø����æłØ�ªØ��,Æº	��
�œ��Ø�����łØ�.��-��œ�Æ��øº�łœ��łø�œ,�ªłø���Æ��łÆØ-Øøł��Ø
���ı�Ø��ª,Æø������Æ�	�æŁØ�Øœ�øÆ�łø�œ,�øł�º��Æłø���œø�
���ø��	�æŁØ�Ø.º���ł,��Ø���œ����Ł�	æÆø�����Øø�Æ�Øł���æ�ºØ�
���ØªØ���ÆØ���	����œ�Łł�ł.�ºØA�øØø�œÆØ����Æ��Øøł��Ø�łø�œ
�	�æŁØ�Øœ,ºªØø���Æ��Øøł��ØØÆ��œ�øº�łœ�,�Æº��
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2003), https://did/li/1lqZH.
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citizenship was attained, Schneider v. Rusk, 377 U.S. 163 (1964)’’.ł����8

U.S.C. § 1481(a)(8): ‘‘A person who is a national of the United States, whether

by birth or naturalization, shall lose his nationality by...’’.

113ł��8 U.S.C § 1481(a)(4)(a).

1148 U.S.C § 1481(a)(1)-(2).

1158 U.S.C § 1481(a)(3).
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���łÆ��-�øł120.��Øø��ł��Ø��Ø��Øø�ø�Ø��ł���Æ
º�œ��
ł��œ
º�œ
����Łœø�Ø���Øœ�œ��Ø
��º��ª�Ø�ŁłæØ���łØ�ø���ªØ����
º�Ø�œ��ł�œ
ø���ØÆ�ł.�Æ�Ø����œØœł��Ø��øØ����
º�œ��
ł��œº��º�
º�œ
��œØœ��łœ,łØ,º��
º�œØ�æØœ121.

Æ�Æ����Ø
����Ø���
º�łºØ�Łł�ł����	�Ł��Ø����øØ��
���øØ�ÆŁ���
��ªØ����	�Ø��Æ�F��ø��
ł�Ø�ª��łŁØ�.�º�Æ�æØÆ�œ���,�Æœ��Øø��º�
����º�æ	æÆØłºØ�����ª�ø�Ø�œ�
ł��œø�œ��	�Ø��œŁł�ł,ł��Ø
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119Lawrence E.Harkenrider,Due Process or ‘‘Summary’’ Justice?: TheAlien Terrorist

Removal Provisions Under the Antiterrorism and Effective Death Penalty Act of

1996, 4 TULSA J. COMPAR. & INT’L L. 143, 155 (1996): ‘‘The alien, to whom the

United States has been traditionally hospitable, has been accorded a generous

and ascending scale of rights as he increases his identity with our society. Mere

lawful presence in the country creates an implied assurance of safe conduct and

gives him certain rights; they become more extensive and secure when he makes

preliminary declaration of intention to become a citizen, and they expand to

those of full citizenship upon naturalization’’)��ª�ø���æ	�(.

120
��Ø
º�œ-Øæ�ª�����œ��-ØªØłØ�����œØœø�æ�Ø����ØŒ�œØ�ø��œØ�����ØøØ
����.ł��Roe v. Wade, 410 U.S. 113 (1973).

121Aleinikoff,��Ø��"ø21,Æ��’.1485



ø��Ø�Łłæ��ØÆ�łØØ�Æł����Ø�ŁłæØ��	łŁF�ø������ª�Ø�ÆØ��ø�Ø�œ
�
ł��œ�122.

Æø�Ø����ł���œ���ø�Æ�ł��œ-�ÆłØœº������œ��ø���ª���	øł
ÆØ��ø���Æª��
ł��œ��ÆØ�
ł�Ø�ø�Ø����łÆØ�ÆŁł�ł,�Œ����œ�����
�Æł��ªº��œº�ø�ÆØ��Ø�123.

D.TGR[FDKZG[

Æ	ł��ª�ª��Æ��ÆØ�øÆ���Øœ��ÆŁ��œ�
ł��œ�ø��ª�,�ł�Ø��ºØ�ª
�ªÆł�øœ�ÆÆ�ªØ��ª��łŁØœ.Æ��ÆøÆ��ªØ��ª��łŁØœø���œ�œ
�
ł��œ�ø��ª��øłÆ�ªÆ��	����ª�ÆªłŒø�Łł�ł,������øŒ
��œÆø����Øł�ø�ø���œ��ª�?�łØł�Øł�ø�øŁ���ªØ����ł�œ�ø�
��œ��ª���
ł�Ø��ªØ��Øº��������œ�æØº�����Æ����œ��ª��ÆŁ���
��ªØ��.Æ	ł
��Æ����ł��Øø�ªØ��ª��łŁØœœ	�Ø����øø��Øł�ø,���
���łø�Ø�œ���æ�º�œ��øœ�øÆ�Øł�øºº�Ø���øØ.

.1PYGZG\KGFFKSJGZKKO[NTGR[FDKZG[

�Æ�Ø���ØæŁ�łØœł��Ø�Æ�Øł�ø���øøœ���œ��Ø��ø���Æ���œ��
�ø����ø
�Aœ:�æØłØ����Æł��œ�	łŁØ��øł��º�ºØØøÆ��ºªØ��Aœæº��
��Ø��,124º	Øø�æÆØł��ØæŁ�łØ��A.G.L. Shaw

125.
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122���æØÆ�œøÆ��ł��Øø�Ø�Łłæ�ØÆ�łØØ�Æł���Ø�Łłæ	łŁØł��Elliott M. Abramson,

Reflections on the Unthinkable: Standards Relating to the Denaturalization and

Deportation of Nazis and Those Who Collaborated with the Nazis During World

War II, 57 U. CIN. L. REV. 1311, 1349 (1989).

123ł��æ’501����œ����Øª���ÆØŁ��������Øø���ø�Æø�œ2003,ø������Æ��
�
�ø�	Ø���Łł	�œ��ł���Łł�ł���œ�æØ�����łØ��ł���Łł�ł��Æ�ªł�Øœ�ł�ł���
����
ł��œ.Timothy Scahill, The Domestic Security Enhancement Act of 2003: A

Glimpse into a Post-PATRIOT Act Approach to Combating Domestic Terrorism,

38 J. MARSHALL L. REV. 327 (2004).Æø�Ø�2014Z2019���ø�����œ��ø���ª�
��	øł�œø�Ø�œ�
ł��œ�ø��
ł�Ø�ł��œ-�ÆłØœø�Ø����łÆØ�Æ	�Ø��œø��ł���
��ªØ����æ���Øœ)ª��ø(,��øł�	Ø�����łÆ�œº���łº���ºAØœ�ł�ł�������
ł��œ
���łØ�Øœ.ł��,��ø�,Terrorist Denaturalization and Passport Revocation Act,

H.R. 178, 114th Cong. (2015).

124J.M. BEATTIE, CRIME AND THE COURTS IN ENGLAND 1660-1800, 473 (1986).

125A.G.L. SHAW, CONVICTSANDTHE COLONIES: A STUDYOF PENAL TRANSPORTATION

FROM GREAT BRITAIN AND IRELAND TO AUSTRALIA AND OTHER PARTS OF THE



�ª�ÆłÆ����Ø���øØ���	��º��ª�œ����œ	�Ø�Øœ,ø�Łłœ���ł�Ø
���Æł�,��łıł���,	�ø�Ø�ø��łø��Æ	�Ø�Ø�126.Æ�ø	Ł�ÆØ�-����Ø�Øł�ø
�����Æł�Æº	F�ø��ª������œ���Ø�øŁ��łØÆ��Ø�����ı��.��Æ�
�ł��œÆ����œ�ø��ª��������łØ��Æ��Æłœ��º	�Ø�������ł	�Ø��
ø�ÆºÆ�ª�,Æ�Øł�œ��Æ�F��.ÆØœ�ø��ª��Ø��ł�łœ-���ł�ø�,�����
����Ø��Ø����	Ø
Ø���ÆłœØø��ª�,ø��F��	łŁF��Ø�æØ���ÆłœF�127.
º���º��
º�Ø�œÆæØæØ�œ�	���œÆø��Øłœ����-ł���Øœø��ª��ÆØœ�
���Æłœ�������ł,������Æł�
��Ø��ºł�º�Æ��Fœ�Æ���ªØ�Ø128.

��Øæ�ł���Æ�ø	Ł�ÆØ�-����Ø���Øł�ø���Æł�Æº	F�ø���øØ�����Ø�
�����ı�øŁ�ºÆ�ø�����Ææ�Ø�49����œ
’�A��łÆØ�Øœ129.��Øæ�ł���
�Øæ�ł����Ł�º��ł�Z��Æł�Æº	F����Øł�øø�Ø�ØªØ���ø�łÆØ��æ�ł�,
œ���æØÆ��øłœ��130.��
�œ,æ�Ø�49,Æ	æœ��ø�F�,�Æ��łØ�ø�	Ø�
º�øł�ªÆłªł�ø�ÆŁ����ø����º��æF����Ł��Ø��Æ�F��ºłØ�Ø�,�Øœ�
�Æ��	Ø��Ø��Ø�
��Øø����º��æF���
ł�Øœ��
�ł�æ�Ø�Æœ�Œ�øŁ�
�ºÆ�ø.º���ł,Æ��ª	Ø��Ø��º��æF��
ł�Øœ��-ØªØ��Æł���������Æœ�Œ
�øŁ�����
��œł������łºØÆØŁ���ø����º��æF���Æø�Ł��Ø��Æ�F�
�ºłØ�Ø�,º���łÆ	æ��ø�F�ø��æ�Ø�,��Øæ�ł������Øł�ø��Æł��Æ��,
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BRITISH EMPIRE 21 (1966): ‘‘Execution is a simple punishment, quick, effective,

economical, but not merciful. Hence perhaps the resort to what seemed to many to

be the next best thing—banishment. This at least satisfied the society from which

the criminals were expelled, if no one else. There was no need to worry about their

behavior in the future’’.

126Javier Bleichmar,Deportation as Punishment: AHistorical Analysis of the British

Practice of Banishment and Its Impact on Modern Constitutional Law, 14 GEO.

IMMIGR. L.J. 115, 129 (1999).

127Maria Stavropoulou, The Right Not to Be Displaced, 9 AM. U. J. INT’L L. &

POL’Y 689, 717 (1994).

128FRANCIS M. DENG, INTERNALLY DISPLACED PERSONS: COMPILATION AND

ANALYSIS OF LEGAL NORMS 14 (1998).

129Geneva Convention Relative to the Protection of Civilian Persons in Time of War

art. 49, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287)����:���œ
’�A��łÆØ�Øœ(:
‘‘Individual or mass forcible transfers, as well as deportations of protected persons

from occupied territory to the territory of the Occupying Power or to that of any

other country, occupied or not, are prohibited, regardless of their motive’’.

130ł�����F�
�Æ�"ı87/785TVGR’PVYEMGIG\XF"NCDEFFPTZCK\,	"ª�Æ)2(4,70
)1988()��ªœ��Ø��Łø��ø�	ŁÆŒ(.



�	Ø�	æ��ł�ø���,�������Ł.�	łœ��Øæ�ł�������Æł�Æº	F�ø�
�
ł�Ø�����Ø���øÆœ�	ł����ł�,�	Øæ�Ø�147�����131.

Æ�øł
�Øø��F��œæ�Ø�78�����,�ª�ÆłØœ��������łØ��Æ���ł
ø���øØ���æº�Ø��œÆŁ�����ØÆ�ł132.�łØ�œæ�Ø�
���ªæ�Ø�49�����
�œÆøœ��æ��ºØº�øł�ª�ÆłÆøŁ������œ�œºØÆ�ø,���øØ������Ø�
�����Ø�ÆªÆłF������ł��œæ�Ø�49,��Ø-�	øł��łø�.���
�œ�Øœ���º�Øæ�
����łØ�Æ���Æ��Æ�Æ���œ��ªØ�������œœ�œºØÆ�ø133.

.2FBODKZG[FGBCFMZITRK[FYKCGXK\?
PFKFVZ[RG\FZBGKFNSTKU49NBPR\H’RGGFFZCKTK\?

�Øł�ø�œ	æº���øØÆ��Ø,��º���	æ�����æłØøªÆÆ��º��ł�:�ÆæØæ
��Øæ�ł��Øø�ØÆ��ØœÆº�ªØ������Øł���æłØø��-	Ø�º��ª����Øø�œ
��Ł����Øœ����ªœÆ	�Ø����,����Æ�Æª��ł�Ø���øØ����ø�Æœ����œØ��.
�Øæ�ł�	�łøø���Øø�ØÆ��Øœ�Æ�Ææ�Ø�33����œ
’�A��łÆØ�Øœ134.

	ł�	’ªØ�øŁF�æÆ�łºØøØŁœ�	łø��œ�ł��Ø������œ�Ø�øØŁœ�	łø��œ
�ŁæŁ���Øœ,ø�	Ø����Æ��ŁÆ�Ø��ł�Ø�ø���Ø�Ø�Æ�øł���Æł����
�ºA�����łØœø���ªªØ�������Łłœ�����135.�ª�œ�,"Æł�łÆ��Ø�,ºØ
�	Øæ����æ�œÆ�ø��ø��Øæ�ł����Łø�Ø���º��łØ�.æF���Æ�ææ��æªł
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131æ’147����œ
’�A��łÆØ�Øœ,��Ø��"ø129:‘‘Grave breaches to which the preceding

Article relates shall be those involving any of the following acts, if committed

against persons or property protected by the present Convention:... unlawful

deportation or transfer or unlawful confinement of a protected person...’’.

132ø�,Ææ’78:‘‘If the Occupying Power considers it necessary, for imperative reasons

of security, to take safety measures concerning protected persons, it may, at the

most, subject them to assigned residence or to internment. Decisions regarding

such assigned residence or internment shall be made according to a regular

procedure to be prescribed by the Occupying Power in accordance with the

provisions of the present Convention. This procedure shall include the right of

appeal for the parties concerned. Appeals shall be decided with the least possible

delay. In the event of the decision being upheld, it shall be subject to periodical

review, if possible every sixmonths, by a competent body set up by the said Power’’.

133IV THE GENEVA CONVENTION OF 12 AUGUST 1949: COMMENTARY 368 (Jean S.

Pictet ed., 1958))����:VZ[RG\[NBPR\H’RGGF(.

134ł��ø�,Æ��’224Z.229

135Ø�ł�ªØ�øŁF�"�Øł�øØ��øŁ�Ø����
Ø�"TKGRKP[VJØ�403)1988(.



�Æ�Ø�ÆØŁ������º��æF���
ł�Øœ��	Ø�����Ææ�Ø�.49�Œ�ªÆłØ����łØ�
��Æ	Øæ��ł�ø���)���æœÆ�Øł�ø-���F������ı�ŁłØŁ�łØ��ºÆ�ø�(
���Æ	Øæ��ø�F�)��œF�æœ�	Ø��Ø
��Ø,øØº������łØŒ���ø�œÆœ�Œ
�ŁłØŁ�łØ��ºÆ�ø�("136.�	ØºŒæ�Ø�49,Æ������æł�Øł�øØ������ı
�ŁłØŁ�łØ��ºÆ�ø�,�����Øł�øØ�����F�º��-�����Øł�øØ�ø�Ø�ØªØ�.

ºŒæÆ�ł��ø�	ŁÆØœ-��ø	Ł���Ø��ÆØøł���ø�	ŁÆŒ:"��æ��æ�Ø�,��
Æ�ªÆ�ªÆłØ����ł������Æø���œ�,�Ø��æ�Æ�,�ª�œØ,�œ�	Øł�ø,�	Ø�
�ºA����������Œ�ł��øØ�º������øÆ������-ØªØ����Ø��Ł��Ø�
�
�F�,�œ�F�������F�.������æŁ�œ,ÆªłŒ�	łø��œ,���Æ���Æł�ł
��	ø�Łø����œ��Ø�,º�øł�ø���æ�Ø��Ø��ª-�ø��Øœ,�º�øł�	Øł�ø
��ø��Ø�Ø�����ªÆæœØł���Łłœ��Ø���Ø���ÆØ��œ����Æ�œØ��Ø��Øœ��
�Ææ�łªØœ"137.����œ
�œ,Øø�æÆ�łØ�ºØØø�	łø�œæ�Ø�49Æ��ł�������,
º�����Œ�łÆ�Øł�øØ�øłØł�œF�ø�Æ���œ�
ł�Ø���Łł�œø�Æ�ª,�ø�ª�
�Ł��Ø��º
łF�ª��Ø�,º	Øø��ø�Æ
������œ-������ø�F�138.

�ª�œØ,Øø�	łø�œ���ł��Æ����Æ�œ���º��Ø��ø	Ł�ÆØ�-����ØÆªÆł
	łø��œ,º	Øø��Æ�Ø��ØªØÆØŁ�ØÆ���œ�Ø��ÆªÆłªØ�Ø����œ�ø�œ1969
)����:���œ�Ø��(139.�����,����
��º�æ��œ��łÆø�œ1980,�æ�Ø�4
�����
��Æ�º��ø��Ø-œ������	ł�140.��
�œ,�Æø��æœF�Æ��ł��œ
�	łø��œøÆ����ºªØ��ºłØ�ÆøØŁœ�	łø��œ�ł��Ø�.æ�Ø	Ø�31�-32����œ
�Ø��,�ª�Ø�Æ	łø��œ,��łØ�ºØ����œœ	łøÆœ��-�Æ,�ºØ�Øœ���Øªłø�����Ø
	łø��œ�ø�Ø�Ø�.�º��ł�,�łØø�ø�æ�Ø�31)1(��Øª�ºØ������Æøœ�œœ
œ�Øº��
ł��	łø�Ø�ªA�Ø,�ø�ª�øÆ��æ��ºœ�Æ.�����æØ	�ø�æ�Ø�
31)1(�æ�Ø�32Ø��łØ�æØ�œ
�ÆØ��Øøœ�	łø��œ�	�ł��Øœ��Øøœ�	łø��œ
�œº�ØœØœ:
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136Ø�ł�ªØ�øŁF�"�œ����Ø�œ��Øł�øØ�ÆøŁ�Ø�����
Ø�"TKGRKP[VJ
188,193)1979(.

137��F�TVG,��Ø��"ø130,Æ��’.71

138Æ�"ı80/698YGGBSPFR’[ZFCKJIGQ,	"ª��)1(617,626Z628)1980()����:��F�
YGGBSPF2(.

139Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331.

140‘‘Without prejudice to the application of any rules set forth in the present Conven-

tion to which treaties would be subject under international law independently of

the Convention, the Convention applies only to treaties which are concluded by

States after the entry into force of the present Convention with regard to such

States’’.



"�ø��,��ł��œ�������œØł�œ����øŁ�	�����ł�Æ,
���	øłØ�Æ�Ø�œ�ø���Łł�ø�ÆØ���ºłØœœ�.�œ�	øł��
�œ��ª�œ��Æ�ª�œ��º����œ�ł�œ�œ�ł��ºłØœœ�����,
Æ�ªł���ł�Øº����ø�Ø��œ�Æ�œ���æ�º	ø�Ł���œ�Łłœ�
��Ø�œ���œ�"141.

º���ł,���œ�Ø���Ø����������œ
’�A�øÆ������æØ�,�ŒÆ�Ø�œ
�œº�Øœ��ØœØœ�Ø�Æº��ł�ÆØ��ł���œ�	łø��œ���ºłØ�142.Ø�����
º�ø��ºł��ÆªÆł�	łø��œ�ł��Ø�œ��Ø�Æ�ØæŁ�łØ���ØœØœø�æ�Ø�49,
�øłœœA��Æ�ł���œœº�Øœ���ł��.���œº�Øœ�������œ���Ø�œ�Øł�øØ�
øłØł�œF��łØª���ø��œº�Øœ�ł�Æ�Ø�œł��Ø��ªœ�����º��Øł�ø?�Øœ�
�Ł���ºØ�œ��œ��ł��ØæŁ�łØ���ØœØœø�æ�Ø�49���ªœºØ�ŁØ�Ł�
�������º����-ØªØ��ª�ø����Æ��ª��,����ø��ºØ��æ�ÆØ�-����Ø
���Øø�-�øłø����Æ��ª��,ø�œº�æÆŁ�Ø�Æø�œ.1934æ�Ø�19)Æ(
�ŁØ�Ł���æÆ�Øł�ø��Æ�:

"�Øł�øØ������ı�øŁ��ø���ªØ���ºÆ�ø����æ�łØ�,���
��º���	Ø��F��º��æØ���Ø��ªØ�,���º���ªØ��ø��Æ��Ø�
�Æ�F�,��ÆŁØ��œÆŁ����ø��œ�øÆØ�"143.

��ªœ����Ø��Ł�����ø��œø�ºØ���œ�ŁØ�Ł�œ�ł�ø���œ�����œ
’�A�
���ł����œ-������ø�F�,�æœ�º�Æ��	��ł�Æ��ŁØ�ŁœŁ�Ø�,��Øæ��
��ªø�œ�æ�Ø�����łºª���:

"�Øł�øØ�����Æł�œø�Ø�ØªØ���ø�����Ø�,���øØ�œ�œ��ı
	Ø
Ø����æłØ,�����œ���ı�øŁ�Ø�ºÆ�øØ�,��º���Ø�ø���Z
�æ�łØ�"144.

��æ�
�,ºŒŁ���Ø�,���ø�ØA��œ�ÆæØæ�æ�Ø�49,��º��ø�Øæ�ł��Øł�øØ�
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141��F�TVG,��Ø��"ø130,Æ��’.17

142J.G. STARKE, AN INTRODUCTION TO INTERNATIONAL LAW 510 (8th ed. 1977).

143Draft International Convention on the Condition and Protection of Civilians

of Enemy Nationality Who Are on Territory Belonging to or Occupied by a

Belligerent, art. 19, Tokyo, 1934, https://ihl-databases.icrc.org/assets/treaties/

320-IHL-43-EN.pdf.

144Æ�"ı02/7015TD’GZKR’PVYEMGIG\XF"NCDEFFPTZCK\,	æ’153)�Æ�13.8.2002()ºœÆ
�œØł�(.



��ł��	�Ø����œ-������ø�F�,������Æ�Æœ��Æ�����Øł�øØ������F�
ø�Øł��Æ���º�.��ø	��ø�Fœ����ł��œ����������æ��æ�Ø��œÆŁ��
Æ�ł�Æœ�Ø�œ���œ�,ºŒø�����æł����Æł�Æº	F�,���ł�Øł�øØ�,�º�
��æł�Øł�ø�ª��º���Ø�ø���145.����œ
�œ,�Øœ��Ł���ºØ�ł�ø��ª
���ª�Ø�Ø��ø���æ�Ø������Ø����������ł���)º���ł,����œ-�����
�ø�F�(,�ºØ�øØ��øÆ����deportation��ø�Æ�øłø���Øł�øØ�,����œ
�łØº�
�œ	ØæœÆ�Ø-�ł�Æ�º	Øø�Øł��Æ���Œ��œ������146.Pictet�æÆØł
�œ�Øø�Ø�ø������Æ�øA�����Æøøłł�	�Ø�.����
ºØł�œ�æØ���œ-
�øA�ø��A�ª��ÆØ�-����Øœø����Æ��ª��Æø�œ1921��æ�ł�����
���ł�ø�Æ�Ø-�ł�Æ���Øł�øØ�,��œ�ł�œæÆ��ø����º��æF���
ł�ØœÆ
��
����œ-������ø�F�147.�����øØŒ��øł�œæ�Ø�49,ø��æł�Øł�øØ�,
�œØ��ł�Æ�:

"º�øł��øÆØ����Ø�Ø��Ø���øØ�ø���Æł���������Æº	F�
Æ���º�ø��æºæ�Œ���ł��,���æÆ��œØ�����	�F����	øF�,
�	øłł�ÆłŒÆ�ºłœ-Ł�Æ������æ�]ø������[,�øłø�ı
����Ø����-���øF�����"148.

º���ł,�Łłœ��Ø�ø�æ�Ø�49���øł���F�Ø��ø���º��æF���œø�ø
��ª�Łł����øØøłØł�œ���Ø�����-���øØ;��Ø�Ø���ÆØ�������ª��Øł�øØ�
����F���ø�ª���

�œ��º��æF�����Ø�œ�æØÆ�œ�ªØ�Ø�œ���œ�Ø�œ���ø�
�Æ�ª�œ-º	F�.º	Øø�ÆØ��œ�ªÆłØ���øØ�ø��łÆ��F�TVG:

"�Ø���ª�ÆłÆ�øł
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145ø�.

146RICHARD I. MILLER, THE LAW OF WAR 88 (1975).

147Jean S. Pictet, La Croix-Rouge et les Conventions de Genéve, 76 RECUEIL DES

COURS 1, 96 (1950).

148ø�,Æ��’109Z.110

149��F�TVG,��Ø��"ø130,Æ��’.26
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150JEAN PICTET, HUMANITARIAN LAW AND THE PROTECTION OF WAR VICTIMS 115

(1975).

151MarkD. Allison,TheHamas Deportation: Israel’s Response to TerrorismDuring

the Middle East Peace Process, 10 AM. U. J. INT’L L. & POL’Y 397, 430 (1994).

152Æ�"ı02/7015TD’GZKR’PVYEMGIG\XF"NCDEFFPTZCK\,	"ª��)6(352,	æ’15)2002(.

153ł��ªØ��ł�ÆÆæ��Ø�
�Æ���łØEmanuel Gross, Use of Civilians as a Human Shield:

What Legal andMoral Restrictions Pertain to aWarWaged by a Democratic State

Against Terrorism, 16 EMORY INT’L L. REV. 445 (2002).

154æ’4����œ
’�A��łÆØ�Øœ,��Ø��"ø129:‘‘Persons protected by the Convention are

those who, at a given moment and in anymanner whatsoever, find themselves, in

case of a conflict or occupation, in the hands of a Party to the conflict orOccupying

Power of which they are not nationals’’.

155ø�,Ææ’5:‘‘Where in occupied territory an individual protected person is detained

as a spy or saboteur, or as a person under definite suspicion of activity hostile to the

security of the occupying power, such person shall, in those cases where absolute

military security so requires, be regarded as having forfeited rights of communica-

tion under the present convention’’.



Øø�	łøÆ��	�øØœFøÆ�
���
�.��Fœº�øæ�Ø�49Æ��æœ�ł�œæ�Ø�5
���������Æ�Ø��	�Øæ��Ø�ø��Øł�ø.��Æł�ºŒ,æ�Ø�147�������æł

‘‘unlawful deportation’’.�º�������ø�����Z��Øæ�ł�����Øł�ø
Æ�œØ-��Ø,��º��øFœº���łØ�øÆ����Øł�ø��Ø.łØ��ø���ø������
��ÆØ�������łŒÆłØ���ł�ø��Øæ�ł��Øł�ø,Æ�ØłºªØ��Ø����œ����
Æ�œØ-æÆØł�ø�	Ø��º�Æø�Ø�Øº��œ�ø��ł��ÆŁ����øŁ��œ�øÆØ�156.

�Ø�Æ�	øł�œØ��æºØ��	łø��œø���Ø������Łł�łØæŁØ�.º���ł,��Ø
ø��æÆ	�Ø��œŁł�ł,ÆØ�ø����ÆłÆ�ł���Łł�ł�ÆØ�ø����
ł��	���
Æ��	�����Ø,�Ø�
º�œ���Øœ��æØ��œ�	�Ø�Øł�ø.�Øł�ø�Ø��æ��Ø�ø�æ�ł�
Æ��	�����Ł,����Øœ���	�Ø��º�øł��Łł���ØłØœ�����œÆÆæØæ��Ø�
��Ø��,���Ø�œ�æ�k�eœø�Łł�łØæŁØ��Ø�����Ø�ºł�Øø�ª��łŁØ��FÆœ
��øœ�øÆ�.

ÆØœ-��ø	Ł���Ø��ÆØøł��Æ�ºØ�Øł�øØº����œÆ��łº����Ø��Ø��,
º�øł�ø	œæº��Æł�ł���FªØœ�ø�����
�ł�œ�øÆØ��������ª��Øł�ø
Fø�łÆøŁ�Ø�.�Ø���Øł�øØº���ø�ø���ø��	ø�Ø�Æł������Ø��łœ�œ
��łØ�,øº��ø�ºŒF�œ���łºœ��ø	ŁØœ157.
��æØÆ��ª�œØøº�øł���
��æØ�Æ	ø�ø�Łł�łØø��	�Œ�œ�����Øø��Øł�ø�����Ø���øØ��ø�Ø�
�œ����øø�ø�Ø�œ�
ł��œ.

Øø�Ł���Ø�ºØ�ªØ���Ø��Øº�����łø�
ł���
ł�Ø�:

"...��º�	�Ø���Ł�œ��Ø��]����ªØ��œ[��Æ�øÆªØ���ºØł
Æ
º�œ�
ł�Ø��øÆœ���ª�œ�.�����
�œ��Æ�ÆØ�����Øœ�Ø�,
���ł��Æ�ø���ªØ��º�	Ø�
ł�Ø�Æ�Æª:�Ø��łØŒ���ł
ø�ªØ�����łøœ�
ł�Ø���Æ���œØ����Øæ����æ����ªØ��
��łœ�����ªØ��œ��ł�œ.�œ����œ��ªØ��œ,Æ�Ø��Ø��Æ�øÆªØ�,

253

��
�Ø�ø	ŁŁ
Zœø	"ªª��łŁØ��œ����œ:æ��Ø�œº�	Ø�
ł�ø�	�Ø�Łł�ł?

156ł����Kenneth J. Bialkin, Interpreting Article 49, NAT’L L.J., Oct. 31, 1988, at
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159P. WEIS, NATIONALITY AND STATELESSNESS IN INTERNATIONAL LAW 49 (1956).

160GUY S. GOODWIN-GILL, INTERNATIONAL LAW AND THE MOVEMENT OF PERSONS

BETWEEN STATES 201 (1978).
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170Ø�ł�ªØ�øŁF�SPMGKG\FPEKRFMNVKVRKO141)1972(;Nishimura Ekiu v. United

States, 142 U.S. 651, 659 (1892).

171ł�����F�
��œ�Aœ-ª�œ�ø�ÆØœ-�ªØ��ÆØ�-����Ø�Æ����ª�ø�œ1931Æ��F�
�Ø��ª��ºæ���æŁł�-�ł��Ø.Æ�Aœ-�ª�œ�ª�ØøÆØœ-�ªØ�ºØ��ø��łØÆ���œ���ıÆ��Æ
øÆ���ªØ��º	�	��Œ�ł��ł�œ�ø���ø	Ł�ÆØ�-����Ø.��œ�FÆ�Ø�œø��ªØ��œ
�Æ��œ������,��ø����ÆØ��œÆ�Øª��æ�Ø�œ�œłØÆ���œ�,�Ø��æ�œł�œ�œ�ł���œ
�łØÆ���œ,���ªA���
�œ��œ�:Customs Union (Austro-German) Case 1931,

Publications of the Permanent Court of International Justice, A/B41.

172ł����Ø�Æ	łÆ����ł
�.
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æÆØł175.��Æ�øŒ
��æÆØł��������ªØ��øœæºØ��	œ���œø�łØ�
�	�Ø�,176Øø�ø�łł������ł177.Ø����	��øÆ��ªł	œł��Æ�ø	Ł�ÆØ�-����Ø
Fø�ł�
łÆøŁ��ø���ªØ��ø�������Æ�º�œ.

�º�,�ª�œØ,Æ��ªł�ø	Łºœ�Æ�Ø��ª,�ªÆł�łØŒ��Ø�œ��æªł��-ØªØ
��ø	Ł�	�Ø�-�ªØ�œØ.��Ø��œœ�œ�������ł�øÆ�,��ª�Øæ�,��ªØ��
ø����œ�
ł��œ�ø��ª�,���ØªŒ�Øæ�,�Ø������łø�.��ø	Ł�	�Ø�-�ªØ�œØ
�łØŒ��œ�Ø��œ��Ø���æØÆ�œ�æ��
�,���æªØł�œ��øŒ��
œ�ø���œ�
�ª�ø�Ø��Æ�����ªø��
ł�.�Øœ���ø�œ
�œ��-ØªØ�œ��Øø�łø�F�
��Ø
Æ�ªØ��,øØ��łŒ�ªØœ�	�Æº	�����Æ��œÆŁ���Ø�œªł�ø�œ.�Œ�Øø�łø�F�

��FÆ��œ�Ø��ªłØø�œ��ø	Ł�ÆØ�-����ØÆ��F�
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173Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137.

174��ØæØ���Æ���œ���ł��œ�ÆØ�-����Ø�œ���æ�œÆº�Øæ��øŁ��ø��ªØ��œ�ºø�ÆA�Øªœ
	łØ
Æø�œ1929:SN, Comptes Rendus de la Conférence Internationale sur le

Traitement des Etrangers, 1 session, Paris 5, XI-5, XII 1929, Geneve 1930.

175Zadvydas v. Davis, 533 U.S. 678 (2001).Øø��F�ºØ	æ-�ªØ���F��	�łø�œø��Æ�œ

������ł�
��æÆØł�Ø�����º�øł��Øł�øø��
ł���ıÆæØÆ�ÆŁ���Øœ��Æ�ææœ��
	�Ø��œŁł�łØæŁØœø��.Æ�ł�º
�,����������ªØ�����º���Æ��,���Fø�ł
Æ���ł.ł��ø�,Æ��’696Z.697

176	æ-�ªØ��œ�ł�œ��Ø	�ø��ł�ªØ��º
���œæØł�Æ�ø���ªØ��œ�Æ��œ�
ł.ø�,
Æ��’.684

177ø�,Æ��’699:‘‘[W]e conclude that, once removal is no longer reasonably foresee-

able, continued detention is no longer authorized by statute’’.Ø�ª�øºØ��Æ�ªÆłØ�
��œ��łº���łØŒ��ÆØ�Æ�øÆ���	øł�œø�ª��º��ø	Ł��œ��ª�Æø���øØ�Łł�ł
ø���æF��ø�œ�œ���ø�,�º�œ,���łø��łø,�����œØ����Ø�œ�ªØ��øœæºØ��Æ��.
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º�łø�ªØ���FÆœ��œ����
łØ�øÆøŁ����-	Ø"�ł��ł�œ-
�æ�ø�
º�Ø�œ")International Minimum Standard(,ø�	Ø�Øø��œ���º�	Ø

łØ��	Ø���Æ�Æ�ªØ��œœłÆ�œØ�œ.
���Øł������,�Œ�����ł���œ�º��œ
���Æ�����œº�	Ø��Ø�æ����ØŁłØ,�Æº��
���	øł���	�F��ÆœØ-�ø	Ł
���F���æ	�����������F�,��Øł�œ��łº�ø,º���ª�ªÆł�Ø������ª
�æªł��ØÆ�łØ�	�Ø�-�ªØ�œØ178.�º��,ÆªłŒø������ł,��ªØ���FÆœ�����
��-	Ø�ł��-�æ��
�º�	Ø�ØøÆ�Æł�Ø��
ł�ø���º�œ�Ø�����ª�Œ����
�ªF�ÆøŁ��.
���Øł����ŁØ���Æ�ÆØ�-����Øœ��º��ªØ��,����
�
øÆøŁ�����Ø
łø��,º���ł,�ØøÆ�Æł�Ø��
ł�ø��.�Œ�ª�Øø,�Ø�	Øł�ø
�ªÆłø��Ł�œ����ªØ�����Æ������º�	Ø�ÆØ�æøA��
�ø�Ø�����œº�	Ø
�
ł�Ø�.�Ø��ºŒ�Ø�	�Ø�ªÆłØ�,���Ø�º�Ł��Æ�����ø����œ�
ł��œ�ø�
Łł�łØæŁø�Ø������łø�.��ªØ����œł��	��œ�����œ�
ł�Ø�,º���ª��	�Ø�
ł�A�ŁØœ���øØœ�œº�Øœł��Ø�.ºŒ,��ø�,��ªØ��łø�Øœ����������Øæ�
Æœ���Ø��æ�Ø�Ø�øØø����ØÆŁÆŁ���Ø.��Æ��
��Ø���F�Øœ,���Æ�œ
����Æª�ø�
ł��œ��ø���Æø�Ł��ÆŁ���ØºÆªZŁł�ł.�Œ���Æ���FÆœ
��Ø�œ�ØªœØœ,���-º��Ø���ªØ��łø�Øœ���ÆØ�����ŁØ��œ
º�œ���Øæ�
��	ł�æ�,ª�F��,���Ø�Æł�œ-æ�ø�ºÆ�ª.��ªØ��łø�Øœ����������œ�
�
ł��ø�Æł�ŁÆ�œæ��Ø��Ø�œ�æ�Ø��œ)º����Ø��Œ�Ø��(��øœœ	�œÆ�F�
�	��ØŁF�ø��,179�Œ�Ø��Ø�łø�Øœ���������œ��Ø-æ�ø���Ø�180.

	œł����ł��ł�øÆ��Ø������łø�œ��
ł��Łł�łØæŁø�ø����
ł��œ�
�Øœ����ı���ø	ŁÆ�ł��œ-�ÆłØœ,����Ø�Ø��ÆØ�Æ���œ��	œł��ø���œØ
��Ø�.Æ�ł��œ-�ÆłØœ���ø�ø��ª�ø��łø�Æ�Æł�œ	�Ø�Ø�œ�æ�Ø��œ181�Ø��
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178��øŁ,��Ø��"ø168,Æ��’.368

179ªØ�øŁF�,��Ø��"ø170,Æ��’.142

180Roberts (U.S.A.) v. UnitedMexican States, 4 R.I.A.A. 77 (Nov. 2, 1926).
��	æ
Æ�łł�œÆ��F�œÆØ�œ	Ø��F�ø��Øø��ł��œ-�ÆłØœ��ª�æØ�Æ�Ø���
œ�ø��
ł�
��łØ�ØÆ���ł
�����øŒÆœ��Ø���-���øF�.�æØ�Ł���ºØ��
ł����łØ�Ø���

Æ��œ�œ��Ø�º����æØłØ���æØ�F�.	æ�Æ�łł�œ�ª�Øøø��Æ���Ø����ØøøAØ��
ÆØ�æº�	Ø
łØ��º�	Ø�
ł�Ø�,������Ø�æ�
łØ�œ����œ�æŁ�ªłŁØ����Æ�Ø�Æ����
�œłÆ�œØ.ø�,Æ��’.80

181ł��OFFICE OF THE PARDON ATT’Y, U. DEP’T OF JUSTICE, CIVIL DISABILITIES OF

CONVICTED FELONS: A STATE-BY-STATE SURVEY app. B (1996).ł����Megan’s

Law, 42 U.S.C. §§ 14071-14072 (1999).���F����FÆłØø��ø��ÆłF�Ø�Ø�



�œ���Æœ�	œ��æł,182��������łØ����œ��Ø�æ��Ø�œ��Aœø�ø���œ�
�Ø����ø�ø�Ø�œ
º�Ø�œ�
ł�Ø�œ�	��ØŁØ�œ183.

ºŒ,��ø�,Æø��œ�ø���Ø�ø�������øłØ�������ŁØ�Æ�ł��œ-�ÆłØœ
��Æ��œ��
º�œ�ø��ÆłF�Ø��ø�œ�ø�ØøØ�����
º�Ø�œØ�����łØ�œ,184

�º��ø����œ
º��œ���ŁÆ�œ��ø�œØ�œ185.�æ��Ø���ø���œØœÆØ�œł�Ø�
ø�Ø�œ
º�œ�Æ�Øł�,øº�Æ��ªØ
º�œ
�ø��ł��œÆ��œ��
ł��Æł��ØœØ
Æ�Ø�œ�ª��łŁØ�øÆ�ªØ�œ�186.
º�œ�Æ�Øł�Æ�ł��œ-�ÆłØœ�ø��œÆªłŒ-
º����ÆłF�Ø�ø��łø��Æ�Æł�ø�Æ�Øª�187.��Æ�Øł�	�Æ�Øª��Ø���œ
��Æł�œøÆ�Ø���Øœ��ø�����ª��œ
º�œ��	��ØŁØœ�ÆæØæØœZ
º�œ
�Æ�Øł�188.Øø�æÆ�łØ�ºØ��Æ���æ��
����ªœÆæœØł���ø	Ł�ÆØ�-����Ø,

260

�������ł�æ��
�Ø�ø	ŁŁ
Zœø	"ª

��łø�Ø��æ�Ø�Ø�,���	øłFª��ø���Ø��,��-��œ��œłØ�Æ	�Ø�ÆłØ�ÆªÆł��º��œ�
ø��ÆłF�Ø�Ø���łø�Ø�Æ�Ø�œ�.

182ł��Andrew von Hirsch & Martin Wasik, Civil Disqualifications Attending

Conviction: A Suggested Conceptual Framework, 56 CAMBRIDGE L.J. 599 (1997).

183Nora V. Demleitner, Preventing Internal Exile: The Need for Restrictions on

Collateral Sentencing Consequences, 11 STAN. L. & POL’Y REV. 153, 162 (1999):

‘‘Collateral sentencing consequences... further serve to reinforce the political,

economic and social exclusion of the ex-offender from the polity’’.

184ł��Theresa Walker Karle & Thomas Sager, Are the Federal Sentencing Guidelines

Meeting Congressional Goals?: An Empirical and Case Law Analysis, 40 EMORY

L.J. 393, 437-438 (1991).

185Recent Legislation: Welfare Reform—Punishment of Drug Offenders—Congress

Denies Cash Assistance and Food Stamps to Drug Felons—Personal Responsi-

bility and Work Opportunity Reconciliation Act of 1996, 110 HARV. L. REV.
983, 984 (1997).

186Heather Lardy,Citizenship and the Right to Vote, 17 OXFORD J. LEGAL STUD. 75,
86 n.48 (1997).

187Alice E. Harvey, Ex-felon Disenfranchisement and Its Influence on the Black Vote:

TheNeed for a SecondLook, 142U. PA. L.REV. 1145, 1146 n.6 (1994): ‘‘Some states

disenfranchise all felons, while others exclude only those who have committed

enumerated offenses or ‘infamous crimes’’’.ł����ALA. CONST. art. VIII, § 182
(disqualifying from voting ‘‘those who shall be convicted of treason, murder, arson,

embezzlement, malfeasance in office, larceny, receiving stolen property... robbery...

burglary, forgery, bribery’’); ARIZ. CONST. art. 7, § 2 (‘‘No person... convicted of

treason or felony [shall] be qualified to vote in any election...’’); UTAH CONST. art.
IV, § 6 (‘‘disenfranchising persons committing treason and election offenses only...’’).

188Nora V. Demleitner, Continuing Payment on One’s Debt to Society: The German
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Model of Felon Disenfranchisement as an Alternative, 84 MINN. L. REV. 753,
761 (2000).

189ł��Demleitner,��Ø��"ø183,Æ��’.160

190ł��æ’25łØø������ÆØ�����ØœÆªÆł
º�Ø�œ�
ł�Ø�œ��ªØ�Ø�œ,��Ø��"ø43:"�º��
ł�
Ø�Ø��
º�œ���	øł�œ,���º��	�Ø�����	�Ø�œø��F��Ææ�Ø�2����FDCNG\CN\K-
SCKZG\")��ª�ø���æ	�(.

191Æ�ł��Ø�,��ø�:‘‘The offenses which allow the court to deny an offender the right to

vote are assumed to be those whose commission will or is likely to undermine the

foundation of the state or constitutes tampering with elections’’.ł��Demleitner,
��Ø��"ø188,Æ��’.761
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210�œØ��ł��ł����Øœ���Øø�œØ��ø��ø�	ŁØ�Æ	æ-�ªØ�ł��Behnam Dayanim,

The Israeli Supreme Court and the Deportations of Palestinians: The Interaction

of Law and Legitimacy, 30 STAN. J. INT’L L. 115 (1994).

211��æ�����Ł�º	Øø�Ø����ŁŁœÆœ�Œ"�ŁØ���ø���øØÆØ�Æ�ø	Ł����łøØ�"VNKNKOª
67,69)1994(.

212S.C. Res. 799, U.N. SCOR, 47th Sess. 3151st mtg. (Dec. 18, 1992).ł����
Allison,��Ø��"ø151,Æ��’419Z.420º�ł��Michael Curtis, International Law

and the Territories, 32 HARV. INT’L L.J. 457, 464 (1991): ‘‘it is symptomatic of

the U.N.’s bias that it has found Israel not to be ‘a peace loving state’, when the

[]Arab aggressors have made no efforts to resolve the [Arab-Israeli] conflict

peacefully or to accept Israel as a state. Nor has the U.N. ever condemned the

Arab aggressions against Israel or the terrorist actions of the P.L.O. and other

Arab groups’’.
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)1(267)1992(
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216Æ�"ıFDKZG[NNCRGQ,��Ø��"ø213,Æ��’286)��ª�ø�Æ��ł(.

217Æ�"ı80/320YGGBSPFR’[ZFCKJIGQ,	"ª��)3(113,118)1980()����:��F�YGGBSPF1(.
ł�����F�
����łªºØł��Ø�ł"Ø��łø��ł�ø"VNKNKOª17,19)1994(.
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219ł��Ø�ł,��Ø��"ø217,Æ��’.20

220Eugene V. Rostow, The Japanese American Cases—A Disaster, 54 YALE L.J.
489, 519 (1945).
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���Æł��Ø)Æ���Fœ�łªºØł��Ø�ł("���Øł�ø�œØ������łØ�"���ª�Ø�,

Ø��Æœ�Æ����Æł��Ø)Æ���Fœ�łªºØł��Ø�ł�Ø�Æ�ø�Ø(BPXTKOIZKDKONPBCYCJZGZ:
PTXZPRFNK,FZKS\C\KO,DKZG[G\KIGOPDGZKO255)��º���Øøł��Ø�ª��łŁØ�2010(.

232Æ�"ı03/9552TCER’PVYEMGIG\XF"NCDEFFPTZCK\)�Æ�31.12.2003(.

233ł�����F�
�\MRK\FF\R\YG\ZFZTKGQG[CZG)Ø�ÆÆł-æØ��-Ł�Æ��łŒ,�º��Øł�ø�Ø�
��łØøł��2009(https://did.li/RSkgT.

234	�Ø��øłÆØŁÆł�Œ�ł��ÆØł�"œØ���������łØ�ø�Æ�Ø�ø	��œ��Æ�Ø�Z��æ�łœ
��ø	ŁØœ"FPMGQNPIYZKCKJIGQNBGPK)7.4.2016(https://www.inss.org.il/he/

publication.



)��º����Ø�����Ø������ªł�ø�"����Ø�"235(�������łØ��������ł
Æœ�Œ�øŁ�����
,���łØœ��������łØ���Æ��,Ø�Ø��ª�ØØ�œł���ªØł
�œ���º���Øł�ø�	Øæ�Ø�.49

ÆØœ-��ø	Ł	Øłø�œæ�Ø�78º��	øłœØ���������łØ�,�Æ�Æªø���
����łØ���ªøØ��Æœ�����
�ł��œ��Æœ	Øæ�����œØœøÆ����Ø���
����łØ�ø����������Øø.�ª�œÆØœ-��ø	Ł,�ºØA�ø���œłØ����łøØ�
��
�łØ��ª���ø��ł����Æ��
�,�ø�Ø�
�łØ�����Ø��ø�Ø�
�łØ��	łªØ�
��œ��Ø�Æœ	Øæ�����œØœ�	łªœ,���ø�Ø������łı-Øøł�����ªŁ�łØœ
�ø�Ø���œ	æ�Æœ	Øæ�����œØœ��-ØªØ�ªØ�œ-Øøł��,�æ�Ø��ł�A�ŁØ���æ�Ø�

78,���æ�Ø�.49œ���Æ�Ø�F�ª��ÆØœ-��ø	Ł������ª��Æ��ø�œ�œ
��æ�łœ���ł�ŁØÆØœø�æ�Ø�.49º���ł,�t̃æ��ø�F�ø�æ�Ø�
�ł�A�ŁØœ
���F���Z�Ø��Ø�����Øª�Ææ	�œ��Ø�œ�"�Øł�ø",�ÆºŒ���ø��Fœłœ
�œ�ªØ��Æø�����æ�Ø�78�������.Øœł��
�,æ�Ø�78��æÆłØœ�ø�
����Ø�.Æ�œØł�œø�ª����ª�ØøÆØœ-��ø	ŁºØ�Ø��ªÆł��łØœ�ø�Æ��ø	��
œ�Ø�,���ł��łØœ��ø�
�øøØœ�	�������Łł�łØæŁ.øØœ��-	����º
�
���Ø���œ����ªłœ"����"��º�Øæ��œ���ªłØæ�Ø�49�����.

ÆØœ-��ø	ŁÆ�ºØ�Øœ��Æ��œØ������łØ�º�	ØÆ��ø	��ø�Łł�łØæŁ
��œØ������łØ�Ø	�Øœ�œ�æº����ø	œ����.�Ø-�	øł�œ���œ���
���łØ�ø�Æ��ø	��œ�Ø�ø��øØœ�	������ł�Æ��Łł�łØæŁ.�œØ���
���ª������œÆ���ø	������øØŒ��AœæØº��ÆŁ���Ø,�������Øø�.
��	øł�œøœØ������łØ�ø��ª�ø�ø	œ����æº���ÆŁ�����ªØ������
�	���ÆÆ�Ø�ø	�œ���	Ø��º�	ø��Ø��	øł�œF�œ.�Ø��Ø���Łł�ø�
�œØ���,�Œ�Ø��������Ø�œœ���œ�.����
��Øœ����ø�Ø����æ������
�ÆøØ��ø��ł��Ø�Ø��œ�ø�����Ø
�236.ÆØœ-��ø	Ł��æØ��Æ�ºØ
��	ª��Æ�Ø�Ø��łø�Ø���Ł��ªø�œØ������łØ�Æø�Ł��Ø�ø��łœ��
º��ØœÆ�Æª,�Œº�øłœØ�������łØ����ªÆø��æ�º��œ�ø��ª�,�Ø�º�
	��ÆºŒøØø����øØ��Ø�ø��łœ�œ�łÆØ�.

Æ��F�TD’GZK���ÆØœ-��ø	ŁºØ�����ª���œ�ø����Æ�ÆªØ�Øæ�ª�,øº�
Ø��æ����œ����œ���ł�ÆØ�œłø�æØ��ØøØł���øØ�	�Ø��œ�����ł�ø�
��Ø�,��º��æØº��ø�ø������ÆŁ�����ªØ����øØ.��Æ����ª��Ø�ø�
���Æ�����ÆØœ-��ø	Ł���œ�łÆ,øº�������ºØ���æF�ÆØªØ��Ø���Ø�
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235ł���œ�ªØ��Æ�øł
�Ææ’4����œ
’�A��łÆØ�Øœ��Ø��Øª�"ø153Z.156

236Æ�"ı97/2006D’RKP\R’BNGUVKYGEPZMH,	"ª��)2(651,653)1997(.



���łÆ����œÆ	�Ø��œ�)���øØ�øœ�	Øœ�ø���ª��
�Øł�œ��Ø�,ø�Ø��æ�
Æ��œ�ø��Æ��Æłœ�Ł��Ø�Æ��(237.łÆ��F���Ø�ø���Æ���ł)ø��F��
�ª�������Æ��F�TD’GZK(�œ�łÆÆØœ-��ø	Ł�Æ�ºØ���Ø��������Ø���ª�
��ø�œØ���������łØ�,øº�Æ�œ����œ�)���ªœłºÆ��łø�œ��Ø�,ÆŁ���
ø�����Øª���Ø
��Łł�Øø�ø�łºÆ(���Fœ���œ����łÆ�œ�Ø��łœæØº��
��øØ�ÆŁ�����
�ł238.

�Ø�Æ�	øł�œØ��æºØ�����Łœ�
�ø�ÆØœ-��ø	Ł�Ø���º���º���æł
�ØªØ��ø����Æ�øł�øØ��øøØ�ø���Ø��Łł�łØæŁÆłºÆ�.�ŒÆØœ-��ø	Ł
��Æ���æłØªØ��;��	Œ,����ª�ØøºØ�œ����œ�ø����œł�Fœ�	æ���:
"ªA��
ł�
�øÆ�Ø��ø	�����ØØ����Æ�Ø���	øłœ�����Ø��Ł
�
ł���œ�ÆØŁ�����Æ���œ
���"239.��ł�œ
�œæÆłÆØœ-��ø	ŁºØ�œ����œ

��Ø����Æłœ�œ�æ���ªłø��	��œ�����Øø�œØ������łØ�.ÆºŒ���ø�
Æ�Æ�"ıºØ�Ø-�	øł���ÆØł��
��œ�ØøæF���æØ���Æ�,æØ	���æœ�ł
��æØ	��œ�Øº����ØæŁØœ���øØŁÆ�.
��Øœ�����æ�º�œ,øØøÆ�ºªØ�	���
ÆØº��œ���Ø�����łœ��ø�łø�Ø�œ�ÆØŁ���Æª��łŁØ�240.�Ø���ª�Ø�	�
Ææ��Ø�œø��	���œ��ª�	Ø��	ø�Æ�Łł���łœØ��œ��æ�º�Ø�.���
�œ��ªªØ���ø�œ	Ø����øØŁł�łØæŁØ�ø�œºæØ�Æº�œłœø��
ł�Ø�.��Ø��
�œœ�ø���œ�œ�º�ø����º�œłœ
�;�������œÆ�Æ���œœ�ø���œ�º�œłœ
����.

�Ø�Ø�����ºŒøØœł���ø��ª��łŁØ������Ø�œ�º�øł��º������Ø�
ºøłØ�Æ�Ø�Ø�.Æ�����ł�œF�æœØ��øØÆ�œ��æ�����æłØø�Øøł��º�ªØ��
ª��łŁØœÆ�æ�łœ������ÆŁł�ł:"�Ø�æ	ø�Ø���Łł�ł���ªØ�œØøł��
����Ø��Ø��Ø,���Æœ����æłØœ�Ø����ØÆÆ�������Øœ��Ø�...��Æœ�
���æłØœ�Ø���œ��ØœÆ�������
ł�Ø�.ÆØ�Ø��������ÆŁł�ł��Ø��Æ��ł
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237��F�TD’GZK,��Ø��"ø152,Æ	æ’31Z.36

238ø�,Æ	æ’37Z.41

239ø�,Æ	æ’.39

240����œ
�œ,Øø�æÆ�łØ�ºØ�ºł�œÆ�"ı�Fœ�ł��Ø�.ł��,��ø�,�Ø��ø	Øł��ØÆ�Ø
"	æØœÆ�"ıÆ�œ����ø	Ł�ÆØ�����Ø"KEKTG\BIZGRG\10.9.2002,5:"Æ	æªØ��œ��
Æ�"ıÆ��	����ª�œ�	ł�ŁłØ��øłÆ�æ�łœ�łø�Ø��	ª��Æ�Ø����ØŁ����œœ
���łØ�º	�Ø���øł�æ�ł����ł�����:�ØøÆ�A��Fø�;���ªœ�ø�ªØ��ªØ������º�
�Æ�ł�ªÆł���œ�æØ��ł�Ø�œ;���œœ���łØ�º	�Ø�º����Ø��ł�����Ø�œæØº��ÆŁ���Ø
��ø���ø����
Øł�,�Æø��	�Ø����	������łŒ�łœ�œ
��œ�.�	ł�ŁłØ�øÆ�Æ�"ı
�œFøÆØ���œA�Ø��Ø
���	"ØªØ�Ø�����������ØŁłF���	�łŁØ�Æ���œ�’�Æ�".



Æ����Ø�øØœ�Ø������œ�Øª���æłØ�œ��ªłø�œ��ªØ��ª��łŁØœ"241.�º��
���œÆøœ��æ��ø�Ø���łø�ø	��œø�Łł�łØæŁØ�ø���	�œ�	ø�
ÆªØ�º����
ł�Ø��Øøł��Ø���	Ø��	ø�ø�	��Ø���-ØªØ�Łł�ł.�Œ��
Æ�ø	��œ����æØ��.��ø�œØøł���æ�Øº��œ��	ª��Æ�Ø����Ø��AØ�
��ª�ø	��œø�Łł�łØæŁØ�Æ�œ����Aœ-�ª�œø��Ø��ı��ø	ŁØ���ø��,
ø�	Ø�Ø�����AØ�ł��ªÆ�Ø�ø	��ø�Ø����łÆØ�������Æ	�Ø��œ
�Łł�łØæŁØœ.
�œ,�œ�Œ������ªØ�Ø�ØœøØøÆ��ª
�ºªØ�œł��œł���
��øØœÆ��Æ�ø��ª��łŁØ�ÆŁł�ł��œ�ÆªØ�����Ø��F�ª�.º���ł,
�Øł�øø�Æ��ø	��º
�����Øæ�ª��Ø�œØ,ºØØ�Ø�Æ�ºªØ������œÆ�
��ø	������ø�œ
���,Æ�ªØæ�ª�łœ�œØº�	ØŁł�łØæŁØ���łØ�.Æ���ł

��Ø���ª�Ø�Æ��Ø�œ��Øł�øø�Æ��ø	��ø�Łł�łØæŁø������	ø����ªł
º���Ø��Æ��ø��Łł�ł;�����æØ�Æ�Øł�øø��Øø�øœ�	������ł�Æ�
�Łł�łØæŁ,øØ�ª���ºA��œØ��œ�º�Ø�œØ�,ø�æF���ÆªłºØ�ø���œ,ÆØ�	�Ø��œ
�ÆØ�æÆØ��œ,��øł�Ø����ø�ªÆłºªØ������œ�Ø��øºA�œ��
ª��Øœ.�ø	��
ø�Łł�łØæŁ�øł���ªªœ��œ��œ��ºœÆ	����œØ��Ø���ø	���	��	ø�;
�Ø��ø	��ø�ø���º�-�	��œÆ�Ø-��Ø�œ	ø�,����Ø��ÆæØ���	ø�ø�
Łł�ł,�ªºªØø�œ	�œ����Æ�.º������ø	���øł���ł��œÆ���Łł�łØæŁ
Æ	���œ��œ�Æª�œ����œ,�øÆ�œ��Æłºœ��œ�.ØøÆºŒºªØ�ÆŁ�œ�Øº�
ø��ÆŁł�ł�æØ����ÆªØ�Æª.�º����ø	��º
��Ø���	��	ø�,�Øø�	���
��Øł�ø���FªØ242.

�ª�œØ,Ø�Ø�ł��Ø�Fø�
�œ��Æ�øłø�œ�øÆØØ��ª���ø��ł��,�øł
ł�Æ��ÆØ��œ�Øº�ÆŁÆ�øÆØ�����æÆ-243.7.10.2023��œ��Ø�����Ø�
��æłø��łŒÆłÆ��ª�Ø�Ø�,����ØøØ��œ���łŒ�ø��ł��ÆŁ�����ªØ��,
��º�����œ
ºØł���ÆØŁ���
ł��œ��œ�øÆ�œÆ�Ø���ø�ø��ø�Æ�œ��Æ
�Ø��ªÆ��ł�)œØ��Ø�Ø�(,�øłª��Æ�Æ�ł�Æ���Ø�Æ�æ�łœ�ªØ��Æø�Ø�œ
��
ł��œÆ�ø	Ł�Øøł��Ø244.
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241�������ł�æPBCYF[NEPGYZJKFCJZGZZFKCJKOP[VJKKOGPGSZKKO569Z570)2004(.

242����Æ�����ø	ŁØœ����æłØœÆØ��
ł�Ø��	Ø��	ø��ÆØ��
ł�Ø��ø�Ø�ł��Gross,
��Ø��"ø.153

243��œ��Ø��œ�Œ�æłø�łŒª"ł�’�Ø�ø�ØÆłÆœ�øÆØØ��ª���ø��ł��ł�����ªØ�łØ
"æłÆØ�"ø�Æł���œ�
�:ł�Æ�	�æŁØ�Ø�œ��ºØ�ÆŁÆ�7Æ��Ł�Æł"N12)13.12.2023(

https://did.li/6ffx5.

244ł����Ø���Æ2)Æ(����ł.



��Øø�º
��Ø����Øø�ØÆ��Øœ,���	łŁ�ØœZ��ª�,ºØø�œ��Ł����Øœ,
��ł�Ø���øØ����ø�Æœ����œØ��.�ÆłØ�ø	�œ�ø�Łł�łØæŁ�øłœ�º�Æ�,
�Ø
��œØªØ���������œ	ø�Ø�,��øØª����������ª�����,�FÆØ��ø�œ
Æœ���œ��øØ��.�æ�º��œ�����œÆœ�º��œ���łŒ�ÆŁ���Ø��łø����
�ł
ºªØ��ÆŁØ��œ�F��
ł�Ø��Øøł��Ø���	Ø��	ø�,��º��Øł�ø����ªÆ���œ-
��Øª���ø	ŁØ�œ����æłØ�œ��Ø�ÆœÆÆæØæ�ø��Øæ�ł��Øł�ø.º	Øø�æÆłœØ,
�Øœ���	�Ø��œ���ø��Øł�øÆØøł��łº�	Ø�Øø�Ø���
ł�Øøł��Ø.

�ª�œØ,�Æ���
�ÆØ��Øø��A�æØº����ªØ���Œ����
ł�œ�øÆ���Øł�
��º��Ø-�	øł��łø��ÆØ��Øø��A�æØº����ªØ���Œ���œ�øÆ�øŁ�Ø���º�
�Øœ���łø��Ø��Æ����º���,�Œ����ø��œ.œº�Øœ��Øł�ø�Ø��æº��œ
�æ�º��œ�ø������ª��Øł�ø��������œ���	���ÆÆŁ�����ªØ����
ł�Ø�.
Æ�æØÆ�œøÆ���
ł�Øøł��Ø�F��œ��œ��Øª�ø��æ�k�eœ,œº�Øœ��Øł�ø
�œF�œ,���ø�ªØ���Ø��Øº�����łø�
ł�ø��.º���ł,�æÆłœØø�Ø���Ø��
��Ø��Øœ,��æłØœ���ø	ŁØœ�ø����
ł��œ��
ł�Łł�łØæŁ.ø�Ø�œ�
ł��œ�
�æØł��œ��æ����
ł��œ,��Øœ���łø�.

�Æø��æÆØł�œ���œØœ�Œ�œF�æ�œ��æØÆ�œ��Øł�øø��ø�Æø�œ1992Z
��œ����Ł�øœ��ł���Ø���łø��Æ���415�œ�øÆØØ��ª���ø��ł����Æ��
�
ø��ÆØ����ŁÆł�Øª�ø�	Ø���	�Ø�Ø�Æ���æ��Æ�̃’��ª��æ���Ø.ł�Ø��
øÆØœ-��ø	Ł�����	����ØÆ���ø��Øł�ø,���ł�Ø
Æ���Łœ��œ
���łŒ�F�øØ����	�Ø�	��œ����ø245.���F����ø�Æø�AØ��Øł�ø
�	łŁ�F��������ª	�Ø�Ø�Æ�ł���Łł�łøº��Łłœ��Ø���ÆØ��ØªØ�Øæ���ø�
�ªØ�œ-Øøł��Æ�����œ�̃’��ª)����œ-�ªø(.�Ø���Ø�	�Ø�Ø�Æ�ł���
�
�
ł�Ø�Øøł��Ø�,����œ�����Fœ��łØº���Ø�œø���?�ª�Øø:�����æØ�
Æ���æ,ø���œ���œ�œ��ª�œ�æ���Øœ,�ł���ø�ø�Æ	��ª��Ł�Ø
��æ���Ø
Ø���ØÆØ�œł���œ��ª�œ���ŁØœ�º��æªł��Øøł�����ºł�Æ�,��øł�ŁØ�
��º�ª�ø��ªØ�œ-Øøł��246.

�
ł�Øøł��Øø���ØŁ�œ��ŒÆ�ł����æ��
���ª�������øœ��Ø��	����
�Ø��ø����	�æŁØ�Øœ�øÆ�øŁ�Ø�ø�øœ�	��������œ��ł���,���Ł
Æ�
ł��œ�.�Æª�
��������ø����œ�
ł��œ�ø��Øøł��Ø.ÆºŒ���Ø���ª
Æ��œ����ªø��	�æŁØ�Ø,�ø�Ø��Ø�Ø�����ªØ�ł��F���Øł�ø.��-	Ø���
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245Æ�"ıFDKZG[NNCRGQ,��Ø��"ø.213

246ł��æ’15����œ����æ,º���ŁŁ���YONAHALEXANDER, PALESTINIAN RELIGIOUS

TERRORISM: HAMAS AND ISLAMIC JIHAD 56 (2002).



�	�æŁØ�ØøÆ���łø�œ�	�æŁØ�Øœ,247º���Æ�
º�Ø��øº�łœ��ªøØœ
Æœ��ł��	�Ø��œ�Łł�łøÆØ��.�łø�œ�Ø���ÆªØ��Æ�æ�łœ��ªłœ
"�	�æŁØ�Ø�"ÆØ�œ�øÆØ�łø�œ�ÆØ�	�æŁØ�Ø�œ�øÆØØøł����łÆØ��
ł�Ø
Øøł��.��-	Ø�œ��Ø�ø��æ	�,�œ�Œ000,5�æØłØ�ÆŁ���F�Øø000,1�Æ�Ø
øºł��łø�œ�	�æŁØ�Øœø�����łÆØ�Øøł��Ø���	�æŁØ�Ø�Æ��Øœ�øÆ�œ
Øøł��Øœ248.

�ª�œØ,Æœ�	��ø�øÆ�����œ�ªØ�œ��ºØ��,����łøł�Ø��ºØ��
��łÆFØøł�����łÆØ�Æ	Ø���Ø���ªØøł��Ø����œ��ºØ�Æ�ł����Łł�ł
���æ,249Ø�Ø�ł��Ø���ª�ø����œ�
ł��œ�ø��
ł�Øøł��Ø�øłœ��ŒÆŁÆ�
���ł�,��ł��œ�º����ª��Øł�ø.

SGUECZ

���Ø��œ�����Øœ���º�Øœ,øÆ��œ	œ��łøœŁł�ł��	��æÆ�º����A�
�Ø��Ø��Ø���ªØ��œ��������	øØº���,�Ø���Ø��œø��ø	Ł�ÆØ�-����Ø
���ø	Ł����Ø�Ø��Øº��Ø���œ�������.�ªØ��ª��łŁØœ����œÆŁł�ł
œ�ŒºªØø�Øłœ����Æ�æ�łœ���łºœ��ø	ŁØœ.�æ�ł�ª��łŁØ��æŁ�œ
��œØÆ
�:

"����œ����æłØœ��ªœ����F�Øœø���Ø�œ�ø�Ł���œœ��Ø�œ
º�º���Æø�Øłœ�����Ø��ªØ��:ÆAØœ�ł������œ�
����
�ªœ�
�ø���Ø�œ�,�øłœØ��ø�Ł���œ�œ�Łł�œ���ØÆ.��ø
���æłØ�Ø����	�Æ�øØÆ�œ��º��ø��ł,����Ø������Ø�Z��Ø�
�Œ�ø��æłØØ�Ø��ø�Ł�����"250.

Æ���ł
����œØ�œø�Ø�œ��
ł��œ���Øł�øº�ºøØłØ���ØŁØ�F��ø�Øł���
ÆŁ�����ªØ��Z����Ø�ø���ØÆØ������Ø��œ�ø�øØ�ł�Łł�ł��ªØ��œ
��������	øØº�øł�ø���œ��œ�	�����-���øØœø�"	���œ�ª�".��

�œ,��ØæÆ�łºØ��œº��œ���º�Øœø��	��œ�ºøØłØ�����Ø��ø��łœÆ��ł�
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247ł��Ø�æØ�	łAæłVZSNJZGZ:\[NGPKFZ[G\FVNSJKRK\NPICNKOGP[VIG\KFO�æ	�5
)��łº
�Øł�ø��Ø���F�Ø�ØÆ�ł��ªØ��2017(https://did.li/PISCN.

248ł���Fł���ª�ø��ÆØŁ���ØæŁØ�,��Ø��"ø89,Æ��’.11

249�Ø��	�æ"��Ø�øÆ"º�
�Øł�ł�œ���Æ��������
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